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Defense Acquisition Regulatory Council 
OASD (P&L) DASD (P) DARS 
e/o Room 3D 139 
Pentagon 

Washington, D.C. 20301 

Attn: Charles W. Uoyd, Executive Director 



Re: Comments On Interim Rule 
DAR Case 87-33 

Implementation of Section 1207 of Pub.L. 99-661 

Set Asides for Small Disadvantaged Business Concerns 



Gentlemen: 



The proposed regulation aimed at fostering the economic growth of smaU 
sociaUy and economically disadvantaged business (SDB) concer^ by means of SDB 
set asides fails to take into account Executive Order No. 12138 (May 18, l9/y. 
Fed Re^ 29637). which recognizes the "many obstacles facing women entrepreneurs" 
and 4? need to aid and stimulate women's business enterprise." The Order d^ects 
each department and agency of the Executive branch to "take appropriate action to 
?acilitatrp!2erve and%trengthen women's business enterprise ana to ensure full 
participation by women in the free enterprise system.", 

FAR §19.901 implemented the Executive Order by requiring the inclusion of 
Hfliise 52 219-13 "Utilization of Women-Owned Small Businesses" in all contracts 
iJSed to exceed the small purchase dollar limitation. It requires the contractor 

to use its best efforts to give women-owned small 
businesses the maximum practicable opportunity to 
participate in the subcontracts it awards to the 
fuUest extent consistent with the efficient per- 
formance of its contract. 

In view of the strong interest demonstrated by the administration in assisting 
and promoting the use of women-owned businesses, we believe that the DAR 
Council should consider adding women business enterprises as a group eligible for 
award under this Regulation. 

Very truly yours, 




land 



cc: Washington Area Contracting Center, Andrews AFB 




Associated General ConttacUns of Massachusetts 
888 Worcester Street. Wdksky. Massachusetts 02t8t-3793 (617) 235-2680 



U^tmUon of ^yCane, One. 
8241 Ondy Jlane 
Ondianafiotii, Ondiana 46224 

DEFENSE ACQUISITION REGULATORY Col^cih^' May 26, 1987 

ATTN: Mr. Charles V?. Llcvd, Executive Secretary 
ODASD (P) DARS, C/0 OASD (P&L) (M&RS) 
ROOM 3C641 

THE PENTAGON, WASHINGTON, DC 20301-3062 
Dear Mr. Lloyd; 

__. . . .. ^^^,^4 ^,,^.^^4- ^em^^i^rn *oub'''ir' T:?v 9^-661- Set.- 

icides for r^iall Disadvantaged business Concerns; Departinent of Defense 
Interim Rule and request for comment, as requested in Federal Register/vol 
52., No 85/ May 4, 1987. 

As r^rds The Defense Acquisition Regulatory (DAR) Council's action to 
impl^ent Section 1207 of the National Defense Authorization Act for Fiscal 
Year 1987 entitled "Contract Goal for Minorities" the 5 % set-aside proposed 
and implemented on a temporary basis should be increased to a percentage that 
is in line with the minority racial make-up of this society, or as an 
alternative, a minimum 12-15 % goal should be established. THis 12-15^ goal 
is suggested in view of the Supreme Court's recent decision upholding Civil 
Rights" and Affirmative Action Laws for all persons of minority groups such as 
Blacks- Hispanics, Arabs, Italians, Polish, and others who clearly decended 
from groups considered minorities upon their arrival m this country. 

Pub' ic Law 99-661 is designed to use government purchasing power as a lever 
to strengthen minority and small business entreprenurship and capitax - 
formation. In addition to the suggested increase in the quota percentage 
suggested above, procedures should be incorporated into Public Law 99-661 
that would prevent Contracting Officers and other government officials from 
nullifying the intent and results of this law or failure to enforce the 
spirit or letter of the law. 

The suggested procedures would be: 

a. Clear indication in Carmerce Business Daily that subject 
solicitation is subject to this 12 cr 15% Srall Disadvantaged Business _ 
Concern Set-aside with sales between 0 and 5 million doxlErs for tnis cxass. 

b. Make set-aside applicable to each category of DOD Procurement 
such as-Research & Development, Test & Evaluation, Construction Contracts, 
Janitorial Contracts, Maintenance & Operations Contracts, and all Sub- 
contracts to be awarded in each category, rather than an aggregate percentage 
as stipulated in the interim rule, 

c. SDB set-asides can not substitute for procurements designated as 
Bfa) set-asides since these sub-contracts with the SBA are somewhat different 
from the long-standing criteria normally used to determine set-asides for 
small business as a class. Competition under Public Law 99-661 will not be 
diminished as long as offerings are publicized adequately within the ^lall 
business sector and should work well to facilitate the attainment of DOD and 
Congressional Goals. 
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Continuation-PuBlic Law 99-661 Ccarniaits: 

d. Failure on the part of DOD Contracting Officers to set aside the 
applicable percentage of proaarements as set forth under Public Law 99-661 
should result in some sort of action against the Contracting Off icer for 
failure to conply with the law in spirit or letter, whichever is applicable. 
Action taken could be as mild as a written reprimand entered into his/her 
personnel file or as severe as re-assignment or dismissal in instances where 
clear and convincing evidence of failure to meet DOD and Congressional Goals, 
without legitimate reasons, is fo\md. 

e. Establish a simplified complaint procedure or mechanism for the 
Small Business person to file greivances. Remedies are already available to 
the Contracting Officer in cases of complaints and/or non-performance. 

f. Require Contracting Officers to consult with U.S. Small Business 
Administration Local Offices regarding availability of Small Business . 
concerns qualified for the applicable procurement. Local SBA Offices are 
generally aware of numerous small businesses offering a great variety of 
products and services. 

g. In solicitations and IFB's, require that small business concern be 
screened by the local Small Business Administration Office for certification 
as a small disadvantaged business concern. This procedure would serve to 
eliminate majority-owned fronts as well as provide one-point certification 
for SDBs for all proc\iring agencies imder SBA's PASS Program. Ifake 
false/misleading certifications punishable by stiff fines and /or jail terms 
for individxials catmiting such violations. 




Copies to: 



Chief Counsel for Advocacy 

U.S. Small Business Administration 

Washington, D.C. 20301 



U.S. Small Business Admin. 
Attn: Mr. Huerta Tribble 
575 N Pennsylvania St^ 
Indianapolis, IN 46204 



The Honorable Senator Dan Quayle 
Senate Executive Office Building 
Washington, D.C. 20301 



Congressional Black Caucas 
C/0 Rep. John Conyers 
U. S. House of Representatives 
Washington, D.C. 20301 



The Honorable Senator Richard Lugar 
Senate Executive Office Building 
Washington, D.C. 20301 
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NATIONAL CONSTRUCTION INDUSTRY COUNCIL 

1919 PcmBylVaiOa Avqiiie. N.W. • Suite 850 • Wwhinglon. D.C. 20006 • (202) 887-1494 



June 3, 1987 



Mr. Wayne Arney - ^ 

Associate Director 
Office of Management and Budget 
Washington, D.C. 20503 

Dear Wayne: 

Re: DOD Federal Acquisition Regulation 
Volume 52, No^ 84; Federal Register 

Thank you for taking the time to meet with <J"^_^f ^^^f ^S/^^i; 
the National Construction Industry Council (NCIC) . ^s you can 
telUwe are very concerned over the practical xmpact of DOD s 
nli interim acquisition regulation on -"1^^^^^^°%^"^^^ ^^At 
If our interpretation of the proposal is correct, P?^^''® 
of construction companies in the U.S. which are by definition 
or , hii^inesses will be precluded from even bidding 

considered small businesses, wixj. <ri^„-i „o»y-q Simolv 

DOD-related projects for the next three fiscal years. Siropxy 
stated, that prospect is unacceptable. 

We understand and appreciate the pressure the Department of 
Defense is responding to. Nonetheless, we believe the department 
Sas misconstrued the legislative history related to 99-661^^ this 
regard, and as a consequence, has produced a flawed proposal. 

very clear in the ensuing weeks. 

we do not discount that DOD had the best i^^^^^j-^^^^i" ^^^^"^^o^ 
the proposal. The contracting office was clearly responding to 
wh^f it believes was both a congressional mandate and a directive 
frll iLliderie^retary's office. But ^f'^^f ni^y^SLn"^^ 
new procedures will literally put hundreds of small businessmen 
but of business in the near term. 





Assbeirate Director 
June 3, 1987 
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2. 



3. 



The council believes the following copcems /questions need to be 
addjpessed: : 

1 IS DOD aware that this "rule of two" will effectively 
foreclose all bidding opportunities from f xrms whxch 
■ are not disadvantaged? . 

firms over the next three fiscal years? 

Has not the construction industry exceeded the 5 per cent 
threshold, cited in the regulation as the goal to be 
achieved, for years? 
4. Why is the.construction in^-t,, " the very industry 
currently in compliance — the J;""", Research and 
the interim rule? Is aerospace affected? ^J^^^^^''^^ 
development? High technology contractors? If not, wny 

not? 

small bCsiness organisations in the construction in- 

dustry? , 

""jt^rof'the^i^rri: rure'^ihra^iSerSsirie 

!i"the fiist instance" Sas the Adninlstrative Procedures 

Act been violated? 

7 Did the DOD acquisition regulation get 0MB clearance? 
? n^J Why no?? -s Director MiUer be n^bri^^^^^^^^^^ 

istrrti^rotSer^iian SSDiersinnel reviewed the proposal? 

- fe?^^d;S^t^niir^ pearly 
c^^c^mv^nled, and that other <^efense industries are xecexvx^^^ 
preferential treatment at the expense of the construction i 

we intend to raise these concerns ^^^^"1^^^ ^J^^ ^^^g^P^d 
Members and staff of the Armed Services, Small Business ^ana 
Government operations Committees, f^er high-ranking official 
within the Administration, the trade and general press, ana we 
as with DOD officials directly. 



we aenuinely believe, Wayne* that this is a fundamentally flawed 
"SirSSiSS win hav/ (intended or otherwise) a ^^^JP^^^^^ e ol 
we hope OMB is in a position to, at least, convey the nature of 
our concern to the proper persons and, where possible, lend sub- 
stantive support. : 

Thanks once again for your time and consideration*: . 
Sincerely , " ; ^ . . 





Greg^ Ward 
Executive Director 



GW:bs 



cc: Joe Hughes 
Jack Curtin 
Dave Johnston 
Jim Noble 



p NATIONAL ASSOCIATION OF MINOjRTTY CONTRACTORS 

U NEW JERSEY CHAPTER. P.O. Box 1604 Union. New Jersey 07083 
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VzidYi^z AaquAJiition RzguJtcUoAu^ CouncUZ . - ' ■ 

c/o OASV iPSL) MSRS) 
Room 3C84/ 
T/ie VojitaQOYi 

Wcuhlngton, V.C. 20501-5062 

AtZznCion: Ma. ChoMJiu W. Lloyd 

EkzcjuuUvz SdOAoXoAy OVkSO (P) PARS 

ReiieAence: P.L. 99-66/ 

VdxxA Ma. Lloyd: 

I QZYiQAolly and poAXlaZly 6uppont tht A,Q.guIxUlon6 thout tkz VzpoAXmznt oi Pe^-i- 
kcu ddvalopzd to n.zack aX^ 5% minonJXy corUAacJU^ng goat. In gznoAoZ, I tkty Vdzy 
A,zpA.iUznt a 4>tep ioman,d and at loMJ^t a good ^tantU^g point ion. going ahzad ^liii 
impl2jnzntaXA.on. I e^t^pzciatty ^uppoAX thz intent to dzveZop a pKopo^zd Kulz tiijX 
mold (Utablij>h a ]0% pn^e^ioAzncz diiizn.znttat ion, ^maZl dUadvantagz bLu6tn2^6cu 
in all conXAacti whvrn pnlca i6 a pnMnaAy dzci6ion iacton,. I boZie^vz th^u 
diiizntAjxZbz uAiZd ion. tkz iiut thAtz contAacts to a iinm thzn be Aedaced to 
5'c Ickj. fvi t/ic ^i-jn* .s gio66 4ialQ^ do not oxczzd $5,000,000 pan. yexxA. 

Ho(A)Zv2A, tkznz OAZ ^z\)<iKaJi imponXant qiiutlon^ that kavz bzan ovdntookzd ir: . 
pubtUhzd intoJiim /Ldgalation^. 

¥iut, thoAz anz no pnovi6ion^ ion. ^^ubcontAacting. Sincz tha lojigoj^t doUa/u (..te 
to pnin}e. (majonJXy) corUAacton6 thanz 4>hould be a ioAcziuZ Azqiivizd VBE ^abconlnactikg 
plan AZQiuJizd mtk littlz ckanzz ion. "good iaith zHonX*' OAcapz cu i^ novo the. Lonin 
undzn. P.L. 95-507. Vzizn6z zonXAaztonj, ^tiUi anz lz>66 tkori h oi 1% in PBE A i ^i- 
tAacjUng. Thi6 i^ ^hamziul. Ckzck GznzAaZ Vynamic.6. It -c6 imponXant to g' ' onivaXz 
zntzn.pni6z lUdd to doing biuinz^6 {^)itk u>6 4o thaX voz oxxn gzt oH thz ^pzcial pAjg/tom 
nzzd. "Pnivatizz oua Pn.z^6idznX ^ay^. ■ 

Second, th(iAZ i^ no mzyvtion oi panXicipaXion oi Hi^tonXcalty Black CollzgzJb 
Unx\;Q^x^iXi<u, and othzn minonUXij institution^. Thz NaXionat A^^ociaXion oi 
Minority CoY\.t/iacton^ can help con^idzAably to improve 6ubcontxacXXng an (\ :a^iytz. 

JkLn.d, it not ctzan: on 'A)hat ba^^ advance paymznt6 voU.Z bz availablz to ^.vi I. 
dLUadjja\fit.agzd ccntnaoXcns to puyUttiX oi thz 5% goat. 
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And ilnaJUu, pojutltxl &U-<Le^ida> have, been ipucA-ilcxilty p^okibUed d<U>pUz thoAA 
poUnUal conXUbuUon to 6maU dLUadvaxUagz poAUcA^aXlon at VoV and a plan ■■ 
dzvUop&d to peAnUX and ln.<ifiexuz 6U-oi&id<U> untlt a ilftm l& vxAb£e <n ouA gm AaLO/ 
ixcMulonoAy ^ocleXy. I 

I uAge tkz V&iznit VzpoAimmt to addnz&A thz abovz l6iuU qiUckZy, and to movt. 
{^omafid aQQiu&lvdJUj Mi puAiiUng thz S% goal AeX: by tm, 

SinczAzly, ' 
NAHOMAL ASSOCIATIW OF MIMORITY COMTRACTORS 




JamlUon V. Bov)^eA, Sn,. 
LzglbtaJtuKZ Corm. oi UK, NAMC 



HVBivp 
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OFFICE OF 
IHCS£e«ETARY OF DEFENSE 



ASSOCIATED BUILDEnS 
AND contractors;, INC 



July 7, 1987 



The Honorable Caspar W. Weinberger 
Secretary of Defense 
The Pentagon 
Room 3E880 

Washington,. DC 20301 

Re: 48 CFR Parts 204,205,206.219 and 252 Set-Asides for Small Disadvantaged 
Business Concerns 



Dear Mr. Secretary: 

On behalf of the 20,000 general contractors, subcontractors, suppliers and 
related firms of Associated Builders and Contractors, I would like to register 
the Association's strong opposition to the interim regulation cited above as 
published in the Federal Register of May 4, 1987. 

Although ABC will submit formal regulatory comments on this proposed rule, 
the sweeping impact of this interim regulation on the nation's construction 
industry dictates that the Association make known its opposition early in the 
regulatory process. 

Associated Builders and Contractors has long held the position that a 
contract should be awarded to the lowest responsible bidder. As a practical 
matter, combining the "rule of two" and the small disadvantaged business (SDB) 
set-aside practices creates a preferential procurement program so restrictive 
that it will exclude the vast majority of American construction firms from 
bidding on Department of Defense contracts. 

It is important to understand the real-world context in which this badly 
flawed proposal will be implemented if its full impact is to be recognized. 
Construction is a large industry ~ contributing 9.4? of America s Gross 
National Product — composed of relatively small firms. Most of ABC s 
membership fall under the Small Business Administration's size standard for a 
"small" general contractor ($17 million in annual receipts). Moreovef, the 
vast majority of ABC members ~ general contractors included ~ fall under the 
SBA's size standard for a "small" specialty contractor ($7 million in annual 
receipts). The proposed Interim rule will, if promulgated in final form, 
preclude many companies in these size ranges from bidding on Department of 
Defense contracts and curtail, if not eliminate, aggressive competition for 
work which benefits the Department and, in turn, the American taxpayer. 



729 15th street, IMW • Washington. DC 20005 • (202)637-8800 
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Technicallj. ABC is concerned that the interim regulation has been 
Dublished prior to public comment and does not appear to have been cleared by 
the Office of Management and Budget. These two actions alone would have 
alerted the Defense Acquisition Regulatory Council to the massive impact the 
interim rule will have. 

In summary, the interim rule will severely reduce competition " in bidding 
Defense Departmnt contracts and cause'higher costs to the taxpayer. ABC 
already has learned of situations where non-SDBs that submitted bids as much as 
207 lower than their competitors lost contracts to SDBs whose bid prices were 
some 67 above the fair market price. 

ABC strongly believes that this badly formulated regulation will have 
unforeseen devastating effects on America's construction industry, and we ask 
that you use your authority to order its immediate withdrawal. 




Xharles E. Hawkins, III, CAE 
Vice President, Government Affairs 
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THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA 

1957 E Street. N.W. * Washington. D.C 20006 • (202) 393-2040 • TELEX 279 354 AQC WSH 

O^mmESUS. P^Uient JAMES W.SCIPICA.Sea/orVfce/V^/den. PAUL EMERiCK. Wee /^^den. 

F. THOMAS WESTCOTT. rreasurer HUBERT BEATTY. £«cecu«oe Wcc fVcsident 



June 1, 1987 




Mr. Charles W. Lloyd 

Executive Secretary ... 

Defense Acquisition Regulatory Councxl 

ODASD(P)DARS 

c/o OASD(P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 

RE: DAR Case 87-33 
Dear Mr. Lloyd: 

The Associated General Contractors of America regards the interim 
regula^!onf implementing Section 1207 of Public Law 99:661, the National 
Defense Authorization Act for Fiscal Year 1987, as a g^lt-edged 
Detense AUT:nori construction procurement process 

in^oppises'^hflnt^^ifre^^^^^ for that, and the following reasons: 

1 The "Rule of Two" set-aside for small disadvantaged businesses 
TsDB) is not necessary, nor authorized by Congress, to achieve 
ihe goal o? awarding 5 percent of military , construction contract 
dollars to small disadvantaged businesses. 

2 The use in military construction procurements of ^he legislative 
au?horitt to award contracts to SDB firms at prices that do not 
exceed fJir market cost by more than 10 percent is not necessary, 
nSr luthSrLed by Congress, to achieve the goal of awarding 5^ 
percent of military construction contract dollars to small dis 
advantaged businesses. 

used in small business set-asides resulted in 80*°^,^^!®"^^ 
construction contract actions being set aside in FY 
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implementation of SDB Set-Aside Regulation s Is Not Necessary Nor 
Authorized for Military Construction 

Section 1207(e)(3) of the National Defense Authorization Apt 
for Fiscal Year 1987 provides the Secretary of Defense with authority 
to enter into contracts using less than full and open competitive 
procedures and to award such contracts to SDB firms at a prxce xn 
excess of fair market price by no more than 10 percent onl^ when 
necesL?y to facilitate achievement of the 5 percent goal." The legis- 
^aHvIIntent is clear that only when existing resources are jnadequate 
to achieve the 5 percent objective should the Secretary of ^jfj^^e 
consider using less than full and open competitive procedures such 
as set-asides. 

While such restrictive procurement procedures may 'necessary 
to achieve the 5 percent objective in certain classifications of Depart- 
ment of DefenL procurements, such procedures are clearly not necessary 
Tn military construct ion. In fiscal year 1985 disadvantaged businesses 
were ata?ded 9 percent of Department of Defense construction contracts 
TI7S9 million oSt of $7.9 billion). Clearly the 5 percent obDective 
iisalreadj Seen achieved and exceeded through the full and open competi- 
tive procurement process for military construction contracts. 

ADDlvinq the "Rule of Two" SDB set-aside procedures to military 
constrSctirprocurements is not only not ' ^^i^f^^^.^^^y 

authorized by the legislation since such set-asides are not necessary 
to facilitate achievement of the 5 percent goal. 

contract Award to SDB Firms at Prices That Do Not Exce^^_,_^; ^^^f 
of Fair Market Cost Is Not Necessa r y Nor Autnorized for Military 
Construction 

Application of the legislative authority to award contracts to 
SDB fiims at a price not exceeding fair 

oercent to military construction procurements is also not authorized 
by the legislation^since the same condition is placed on that Provision 

as is placed on the provision allowing the use P-^"^^"f ^/percen^^ 
iitilizina less than full and open competition; that is, the 10 percent 
prici differential is to be utilized onlj^ "when necessary to facilitate 
achievement of the 5 percent goal." 

^The routine and arbitrary use of the 10 percent price differential 
provision in military construction procurements will only serve to 
increase the cost of construction to the taxpaymg public and yet 
bear no relationship to achieving the 5 percent objective. 

The ten percent allowance is nothing more than an add-on cost, 
to the detriment of taxpayers, particularly since the definition of 
fair market cost contained in the interim regulations is based on 
reasonable costs under normal competitive conditions and not on the 
lowest possi ble costs . This definition ignores the market realities 
of how prices are der ived. Fair p»arket prices are exclusively the 
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product of competition. Competition forces business firms to seek 
the lowest possible cost methods of producing or providing service. 
The fair market price must be one arrived at through competition, 
not developed by in-house cost estimates and catalogue prices. The 
price estimating methods proposed in the interim regulations are not 
subject to pressure from, and conditions in, the marketplace and must 
not be used to develop a fair market price. 

The pressures to exceed the five percent goal are likely to influ- 
ence government estimators to inflate their estimates m order to 
provide I£bs with the opportunity to develop ? "^^-^^"'P^^f i^;? /^^^^ 
within the protective ten percent statutory allowance. Not only will 
Se pressure to inflate the "fair market price" increase the taxpayer s 
costs but the subsequent contract award price submitted by the SDB 
?n th; absence of full and open competition will further increase 
the taxpayer's costs. 

Use of "Rule of Two" Will Set Aside An Ino rdinate Number of Military 
Construction Projects 

The use of a "Rule of Two" mechanism as the criteria for setting 
aside contracts for SDBs will force contracting officers to set aside 
Soitrac^Sin ninbers which bear no relationship to the 5 percent ob- 
jective! EipeJience with the existing small business Rule of Two, 
afcin^iined in the FAR and the Defense Supplement to the Federal 
Acqu?Sl?ion Regulation (DFAR), bears evidence to the indiscriminate 
results of a "Rule of Two" procedure. 

in testimony on the Rule of Two before the House Small Business 
committee last June, the SBA's Chief Counsel for Advocacy stated that 
thHule of ?wo "iJ a convenient tool for determining when set-asides 
should be ma^?" aIc agrees that contracting officers find the Rule 
of ?wo to be a "convenient tool" for determining when to set aside 
procurements ?or restricted competition - a "tool" -^ich in construc- 
tion at least, has resulted in a near-compulsion on the part of con 
tracting of f iiers to set aside nearly every construction contract 
on ?he Lencies' procurement schedule. AGC is confident that exactly 
?L sLnEuse will occur with the adoption of the "Rule of Two" for 
SDBs; ?hat is, contracting officers will ^"^^^^""'^"J^^iy/^^e 
any ind every solicitation in order to meet and far exceed the 

"objective." 

An example of the problem that will result by the use of the 
Rule of Two as the criteria for determining SDB set-asides is the 
disproportionate number of contracts for restrict-ed competition set 
aside by the Defense Department using the existing ^mall business 
Rule of TWO. in FY 1984, the Defense Department removed 80 percent 
of its construction contract actions from: the open, competitive ^arket. 
Of 21,188 contract actions, 17,055 were set aside for exclusive bidding 
by small businesses. 

contracting officers are del^egated the responsibility to determine 
which acquisitions should be set aside for SDB participation. Contracting 
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officers are directed, in Section 219 . 502-72 (a) , that in making SDB 
set-asides for research and development or architect-engineer acquisi- 
tions, there must be a reasonable expectation of obtaining from SDBs 
scientific and technological or architectural talent consistent with 
the demands of the acquisition. There are construction acquisitions, 
as well, in which the complexity of construction demands an adequate 
experiential and competency level. Recognition of this is not included 
in Section 219. 502-72 (a), leaving the distinct impression that con- 
tracting officers will indiscriminately set aside virtually all construc- 
tion solicitations. 

Section 219.502-72(b)(l) of the interim regulations provides 
that the contracting officer must, in implementation of the Rule ot 
Two, reserve a solicitation for SDB set-aside procedures if the acquisi- 
tion history shows that within the past 12 month period a responsive 
bid or offer of at least one responsible SDB concern was within 10 ^ 
percent of an award price on a previous procurement. This requirement 
effectively transforms the anti-competitive "Rule of Two into an 
even more anti-competitive "Rule of One." For example, a contract 
awarded under full and open competition at $1 million, might have 
5 competitive bidders within 3% of the award price. Yet, the existence 
of a non-competitive bid by an SDB firm, 10% over the award price, 
would require the contracting officer to set aside similar subsequent 
solicitations. 

Section 219.502-72(b) (1) is a gilt-edged invitation for abuse 
in that SDBS have merely to offer a bid in a highly competitive market- 
place within 10% of what could reasonably be expected to be the award 
price. Thus, having established their "credentials'", and their 
non-competitiveness, the government would then sanction and encourage 
this non-competitiveness by setting aside subsequent construction 
projects. This proposal is ludicrous and the personification of abuse 
of the taxpaying public through the procurement process. 

AGC urges that the interim regulations: 1) not be implemented 
on June 1 for military construction procurement; and 2) not be imple- 
mented for military construction procurement until such time as tne 
Department of Defense conducts an economic impact analysis of the 
regulations in compliance with the Regulatory Flexibility Act of 1980. 

Sincerely, 





lubert Beatty 
Executive Vice President 



cc: The President of the United States 

Caspar W. Weinberger, Secretary of Defense ^ „ ^ ^ 

James C. Miller, III, Director of Office of Management and Budget 



^''^^^rospace Industries Association of America, Inc. 

Off ice of the Vice President ; July 2, 1987 



Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary, ODAS0(P)DARS 
c/o OASD(A&L)(M&RS), Room 3C841 
The Pentagon 

Washington, O.C. 20301-3062 
Dear Mr. Lloyd: 

The Aerospace Industries Association (AIA) appreciates the opportu- 
nity to comment on the interim rule to add a new Subpart 217.75, 
Undefinitized Contract Actions, to the DFARS. 

On behalf of our member companies, we offer the following comments 
for your consideration: 

1. 217.7501 Definitions 

a) The proposed OoD rule is inconsistent with the scope of the 
Defense Acquisition Improvement Act of 1986. The statute 
defines an undefinitized contract action as a "new procurement 
action " entered into by the head of the agency for which the 
contractual terms, specifications or pric^ are not agreed upon 
before performance is begun under the action. The regulation 
defines the undefinitized contract action as any "contract 
action " for which the contract terms, specifications or price 
are not agreed upon before performance is begun under the 
action, including contract modifications for additional supplies 
and services. This broadening of the requirement goes beyond 
the apparent intent of Congress. 

b) Amend the second paragraph by adding the word "written" before 
"agreement." There is no definitive contract until the parties 
have signed. "Def initization" would take place upon execution 
of the contract document by both parties. This date is impor- 
tant in the computation of the time frames cited in 217.7503(b) 
(3)(i)8.(ii). 

2. 217.7503(bH3)(i) Def initization Schedule 

The definitization schedule in this subpart is more restrictive 
than that required by the statute which states the action must 
provide for definitization by the earlier of 180 days from 
submission of a qualifying proposa l or the date when funds are 
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equal to more than 50%. The regulation requires agreement by 
the earlier of 180 days from the date of issuance of the action 
oir the date when funds are equal to more than 50%^ Even though 
extensions are permissible, this appears to be an unwarranted 
restriction. 

3. 217.7503(b)f4) Limitation on Obligations and Expenditures 

a) There may be an error at 217.7503(b)(4) in the second sentence 
wherein it says the UCA must be definitized before 50% of the 
maximum NTE price is expended "...by the government, ..".It 
seems more logical that this should read "...by the Contractor, 
..." inasmuch as the Contractor is doing the expending. We 
assume these new requirements would be used in conjunction with 
other standard clauses in incrementally funded contracts; e.g. 
Limitation of Government Liability, Contract Oef initization, 
and Limitation of Government Obligation. To avoid any possible 
misunderstanding or conflict, these new requirements should be 
reviewed to ensure they are compatible with these standard 



b) Limitation of expenditure may cause additional cost tracking 
which will be difficult and contrary to the Paperwork Reduction 
Act. It is not clear from the implementing instructions but it 
is assumed these provisions are prospective . This should be 
clarified. 

4. 217.7504(b) Contract Clauses 

There is no mention of how to establish provisional shipment 
billing prices when deliveries are made prior to receipt of a 
definitized contract document. It is assumed that if a UCA is 
not definitized but deliveries are required that interim 
billing prices can be established. This point should be 
clarified. 

We would be pleased to meet at your convenience to discuss these 



clauses. 



comments . 




Le^oy^^^Stigh / 
Vice President 
Procurement and Finance 
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Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary, ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, DC 20301-3062 

Re: DAR Case 87-33, Set-Asides for Small Disadvantaged Business Concerns 
Dear Mr. Lloyd: 

Associated Builders and Contractors (ABC) appreciates the opportunity to 
submit comments on the above-mentioned interim regulation. 

ABC requests that the Department of Defense withdraw this badly flawed 
proposal to allow consideration of more appropriate alternatives, such as those 
proposed in these comments, for fulfilling its mandate in Section 1207 of The 
National Defense Authorization Act for Fiscal Year 1987 (P.L. 99-661). 

ABC represents 20,000 general contractors, subcontractors, material 
suppliers and related firms that employ more then one million workers in the 
open shop segment of the construction industry which now performs 707 of all 
work across the nation. The Association promotes the Merit Shop concept of 
construction, which means that a contract should be awarded to the lowest most 
responsible bidder under fair and open competition. 

One of ABC's most fundamental tenets is that government procurement should 
be conducted with totally open and fair competition. The Association is 
committed to the belief that it is the responsibility of government to obtain 
the lowest possible price through unrestricted competition, as utilized in the 
free enterprise system, in the government procurement process. 

However, ABC recognizes that Congress, in Section 1207(e) of the FY '87 

Defense Authorization Act, permitted the Secretary of Defense to enter into 
contracts using "less than full and open competitive procedures when practical 

and necessary to facilitate achievement of a goal of awarding 57 of contract 

dollars to small disadvantaged business concerns during FY 1987, 1988 and 1989, 

providing the contract price does not exceed fair market cost by more than 
107." 
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The Association objects to the Department's decision to utilize the "Rule 
of Two" to implement this provision of Public Law 99-661. ABC proposes the 
publication of a revised proposed regulation that implements Section 1207 by 1) 
emphasizing greater DOD assistance and outreach efforts, as mandated by 
Congress in Section 1207(c), to help increase the percentage of contract awards 
to Small Disadvantaged Businesses (SDBs); and 2) replacing the Rule of Two with 
a "sufficient number" standard. 

Use of the Rule of Two Is Not Mandated By The Law and Is Inappropriate For The 
Construction Industry 

Section 1207 of The FY ^87 Defense Authorization Act is silent on the issue 
of which guidelines the Secretary of Defense may use in entering into contracts 
with SDBs under "less than full and open competitive procedures." Therefore, 
DOD is given wide latitude in selecting an appropriate mechanism for 
preferential procurement. 

By proposing to use the Rule of Two, the Department is contemplating a 
set-asides system based on the most onerous and restrictive of procurement 
rules. Under this rule, a DOD contracting officer would be required to 
severely limit competition by setting aside a contract whenever he/she thinks 
that two SDBs might have an interest in doing the specified work. The rule 
functions as an automatic trigger mechanism and achieves what is practically 
sole-source procurement — only two bidders. 

The special characteristics of the construction industry and the practical 
facts of construction contracting clearly demonstrate that the Rule of Two is 
not appropriate for implementing Section 1207. 

The industry is composed of a large number of small firms which by their 
nature are highly competitive. The longstanding competitive bid process 
exemplified by the construction industry assures that firms compete on an equal 
basis in the free enterprise system. This process works well and promotes 
competitiveness and, in turn, cost-effective construction. Small construction 
firms usually compete with their equals because it would not be economical for 
large firms to bid on work more efficiently handled by the small firms. To do 
so would drain financial and personnel resources large firms need to bid on 
contracts more suited to their greater capabilities and requirements. 

As the Department is aware, small companies in general are awarded a 
significant share — up to 90? in some areas ~ of federal set-aside 
contracts. Congress has reviewed this situation and has directed the SBA, in 
Public Law 99-661, to review small business size standards with the goal of 
limiting small business procurement levels to approximately 30? of dollar 
volume . 

Additionally, entry into the construction industry is relatively easy and 
requires little start-up capital. Since there are relatively few barriers to 
entering this business, new small firms are constantly emerging, which assures 
competition. Construction firms compete for contracts on the basis of price 
and ability to perform work. 

Since offers are generally received from 10 to 12 firms in federal 
construction procurement at all times, this means that exclusive small business 
set-asides frequently occur on a repetitive basis with the Rule of Two. 
Utilizing this rule will not necessarily result in more contract awards to SDBs 
— it will only cause more contracts to be set aside for restricted bidding. 
The true result could be an exclusionary 100? set-aside for SDBs. 
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The Association is alarmed that the Rule of Two, as proposed in this 
interim regulation, will unfairly burden the construction industry. Currently, 
64% of all non-residential federal construction (SIC Code 1542) is performed 
through small business set-asides and SBA 8(a) contract awards. In 
construction specialty trades, construction set-asides can reach as high as 
91.7% in the carpentry trade (SIC Code 1751). 

Section 1207(b) mandates a 5% SDB set-aside goal for the "total combined 
amounts " of four DOD acquisition activities — procurement; research 
development, test and evaluation; military construction; and operations and 
maintenance. Under this provision, it is not necessary to achieve the 5% SDB 
set-aside goal in any one of the four activities — only in the total value of 
the four areas. 

ABC is extremely concerned that DOD contracting officers will attempt to 
meet the overall 5% goal by setting aside an unreasonably high number of 
construction contracts for exclusive bidding by SDBs simply because federal 
construction is characterized by a high level of set-asides. The Association 
believes it would be unfair to achieve the 5% goal by compensate for lower SDB 
set-^aside levels in the other acquisition activities. 

The Rule of Two Is Inconsistent With The Requirements of The Competition 
Contracting Act 

The Competition In Contracting Act of 1984 (CICA) requires "full and open 
competition in the procurement of property and services ... by establishing 
policies, procedures, and practices that assure that the executive agency 
receives a 'sufficient number' of responses. This would be carried out by 
requiring contracting officers to demonstrate that a sufficient number of small 
business concerns will respond ... taking into account the size, character, and 
complexity of each contract and the pool of prospective firms." 

In passing CICA, Congress clearly intended to maximize full and open 
competition to meet the government's procurement needs. The "Rule of Two" 
unreasonably restricts the contracting officer's discretion to consider the 
factors specified in CICA. In actual practice, the Rule of Two goes far beyond 
the "less than full and open competitive procedures" standard of Section 1207. 
Requiring a contracting officer to create an SDB set-aside based on the 
expectation that only two such firms may have an interest in bidding on the 
contract effectively prevents the development of evidence to justify what is 
virtually sole-source procurement. 

The Rule of Two Will Result in Higher Procurement Costs and Will Not Increase 
The Level of SDB Contracting 

Additionally, the highly restrictive nature of the Rule of Two invites 
higher procurement costs above and beyond the 10% premium allowed by the Act. 
Specifically, the Department will face increased costs — as well as contract 
delays — due to the defaults that will occur due to unqualified SDBs being 
awarded contracts beyond their capabilities solely because of their SDB status. 
ABC has been provided with a study of the mechanical (plumbing, heating, 
cooling) subcontracting field which shows that 18% — or almost one in five — 
of the MBE (minority business enterprise) firms defaulted on government 
contracts awarded through set-aside programs. In cases such as this, the 
government agency must absorb the financial loss, face delays in completing the 
project, and reissue the contract — all of which create higher procurement 
costs. 
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From FY 1981 through FY 1986 — the period of the administration's massive 
defense build-up, when overall contract awards to business increased by 577 ~ 
the percentage of awards to SDBs varied by 0^37. Further, the dollar volume of 
DOD contracts to all small businesses never varied by more than 27. Clearly, it 
the opportunities created by the recent increases in defense spending have not, 
by their sheer size, resulted in more contract awards to small businesses and 
SDBs, the Department may be close to maximizing the SDB procurement capability 
available. 

Moreover, using the Rule of Two to fulfill the requirements of Section 1207 
may actually reduce the overall level of minority contracting by the 
Department. By relying on the Rule of Two, the proposed regulation gives DOD 
contracting officers a simple, expedient option for setting aside contracts for 
exclusive SDB participation. The availability of this procedure can be 
expected to reduce minority set-asides under the SBA 8(a) program, which is 
considerably more complex and requires more effort on the part of contracting 
officers to set aside contracts and certify contractors as eligible to 
participate in the 8(a) program. The simplicity and expediency afforded by the 
proposed DOD regulation ~ coupled with the existing availability of known 
minority contractors in the Department's 8(a) program ~ will encourage 
contracting officers to redirect contracts and contractors from the 8(a) 
program to meet the requirements of Section 1207 (and, in turn, the proposed 
regulation) . 

Congress already recognizes the potential for this redirecting of minority 
contracts by including in FY 1988 authorization legislation provisions to 
prevent this situation. Section 846 (b) (5), (6), (7) and (8) of H.R. 1748 
requires the Secretary of Defense to issue regulations (emphasis added) that: 

(6) With respect to a Department of Defense procurement 
for which there is reasonable likelihood that the 
procurement will be set aside for section 1207(a) 
entities, require to the maximum extent practicable ^ 
that the procurement be designated as such a set-aside 
before the solicitation for the procurement is issued . 

(7) Establish policies and procedures which will ensure that 
there shall be no reduction in the number or dollar value 

of contracts awarded under the program established under 
section 8(a) of the Small Business Act and under the small 
business set-aside program established under section 15(a) 
of the Small Business Act in order to meet the goal of sec- 
tion 1207 of the Department of Defense Authorization Act, 
1987. 

(8) Implement section 1207 of the Department of Defense 
Authorization Act, 1987, in a manner which shall not 
alter the procurement process under the program es- 
tablished under section 8(a) of the Small Business 

Act. 

Clearly, Congress realizes how easy it will be for DOD contracting officers 
to use the pool of existing 8(a) contractors for the purpose of fulfilling the 
requirements of Section 1207. Moreover, these provisions in the FY 1988 
Defense Authorization bill are directed at closing this regulatory loophole and 
safeguarding the 8(a) set-aside program. 
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Alternatives to the Rule of Two 

ABC believes that Section 1207(c) clearly directs the Secretary of Defense 
to pursue a balanced regulatory approach for the purpose of meeting the 
requirements of Public Law 99-661. Specifically, paragraph (c) mandates the 
Secretary to: 

"... provide technical assistance services to potential 
contractors described in subsection (a). Such technical assistance 
shall include information about the program, advice about Depart- 
ment of Defense procurement procedures, instruction in preparation 
of proposals, and other such assistance as the Secretary considers 
appropriate. If Department of Defense resources are inadequate to 
provide such assistance, the Secretary of Defense may enter into 
contracts with minority private sector entities with experience and 
expertise in the design, development, and delivery of technical 
assistance services to eligible individuals, business firms and 
institutions, defense acquisition agencies, and defense prime 
contractors." 

This language is significantly more proscriptive than Section 1207(e) (3) 
which states : \ / \ / » 

"To the extent practicable and when necessary to facilitate 
achievement of the 5 percent goal described in subsection (a) 
the Secretary of Defense max enter into contracts using less 
than full and open competitive procedures... (emphasis added)" 

Associated Builders and Contractors understands and appreciates the need to 
facilitate the establishment of SDBs in the construction industry and assist 
these firms m obtaining the experience necessary to compete in the private 
sector ABC is concerned, however that the 57 SDB goal ~ and DOD's proposal 

r.«Jf.v-!n^ °l it - take into consideration that 

a sufficient number of qualified SDBs may not be available. The Association 
further believes that increased participation in the construction marketplace 
by SDBs can best be achieved on a long-term basis by upgrading the job skills 
of these workers and the management abilities of owners and supervisors. 
Accordingly, ABC offers the following recommendations: 

1) The Secretary of Defense should make the fullest 
possible use of his mandate in Section 1207(c) to 
provide the assistance necessary to help qualified 
SDBs compete for DOD contracts. This effort would 
concentrate on identifying potentially capable SDBs 
as well as providing ongoing training and management 
development over the terms of their contracts to help 
SDBs Increase their capabilities to perform. 
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2) As part of this outreach and assistance program, 
SDBs should be qualified by contracting officers as to 
their capability to successfully perform the particular 
projects on which they are bidding. Criteria should in- 
clude, but not be limited to: on-site visits, personal 
interviews, license examination, analysis of bonding 
capacity, listing of work completed, resume of princi- 
pal owners, and financial capacity and type of work preferred. 
Section 1207 does not prohibit the Secretary of Defense from 
establishing qualification criteria, and such standards would 
help assure the Department of more efficient and cost- 
effective procurement using SDBs. Further, a set of uniform 
qualification standards promotes the original intent of 
Section 1207 — to develop the business abilities of SDBs 

in the DOD procurement arena. 

3) The Rule of Two should be replaced with a "sufficient 
number" standard that allows contracting officers more discretion 
in determining whether to set aside a contract for exclusive SDB 
participation under Section 1207. As previously mentioned, the 
sufficient number standard allows contracting officers to demon- 
strate that a sufficient number small business concerns will 
respond to a request for bids, with consideration given to the 
size, character and complexity of individual contracts as well 

as the pool of available firms. This standard returns discretion 
to the contracting officer in choosing to restrict competition. 
Under the Rule of Two, the contracting officer is allowed almost 
no discretion, even to the point of not permitting even an exami- 
nation of the SDB's ability to perform a particular contract. In the 
alternative ABC, suggests that the Department examine DBE programs in 
civilian federal agencies as potential models for its Section 1207 
program. 



ABC urges the Department of Defense to adopt these recommendations in the 
interest of promoting equity and efficiency in SDB procurement. The 
Association's staff will be pleased to assist the Department in any way in 
refining the proposed regulation to achieve these goals. 




Charles E. Hawkfhs, III, CAE 
Vice President, Government Affairs 
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(3) Subcontracts , Where subcQntract opportunities exist we 
recommend that successful SDB offerors be required to 
award a mandatory percentage of such subcontracts to 
qualified minority business firms. 

We look forward to your favorable response to our comments and 
stdnd ready to assist you in your speedy implementation of this 
important legislation* 



cc: 
NEDCO 

National Federation 
of 8(a) Companies 
Norma Leftwich 



Very truly yours. 




President/BPRA 



Corporate Office 
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(703)558-8700 
Telex: 710-955-0219 

May 29, 1987 



Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS 

c/o OASD (PfiL) (MScRS) , Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

This is in the response to the Federal Register of May 4, 1987. I 
cite DAR Case 87-33. It has to do with set-asides for disadvantaged 
business concerns. 

A key element of the proposed regulation appears to be "specifically, 
whenever a contracting officer determines that competition can be expected 
to result between two or more SDB concerns, and that there is a reasonable _ 
expectation that the award price will not ekceed fair market price by more 
than 10 percent, the contracting officer is directed to reserve the 
acquisition for exclusive competition among such SDB firms." 

For whatever acquisitions to which the above policy would pertain, I 
suggest the following alternative. For any disadvantaged firm that 
responds to this proposal request, its cost proposal will be discounted by 
10 percent. Once this discount has been applied, the contract award will 
be made on the basis of otherwise normal selection criteria. For such 
contracts, all proposers, both disadvantaged and non-disadvantaged, will 
be notified of this handicap. 

Let me outline the basis for this suggestion. First of all, the 
provisions of the original statement are extremely hazardous, if not 
actually ridiculous — particularly the requirement that the contracting 
officer determine that the award price is unlikely to succeed the fair 
market price by more than 10 percent. Given the difficulty of pricing 
government defense contracts, this determination is inherently impossible 
foi any contracting officer to make. For almost any category of defense 
procurement, actual bids typically vary by at least 30 percent. It is not 
unusual for them to vary by over 100 percent, and this includes good faith 
bids by technically competent contractors. This means that, based on 
actual current DOD acquisition experience, these determinations by the 
contracting officer will be totally and demonstrably arbitrary. It may be 
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helpful to phrase the problem In two other ways: first, if the competi- 
tion was structured according to my suggested alternative, and a contract- 
ing officer had already lined up at least two disadvantaged firms to bid, 
what do you think he could say about the probability that a disadvantaged 
firm would win; second, suppose (contrary to the normal process) the con- 
tracting officer were to announce ahead of time what he considered the 
fair market price to be. What is the likelihood that a non-disadvantaged 
firm would bid more than 10 percent below that price? 

Clearly, either one of these provisions will produce a real strain on 
the "non-disadvantaged" firms. In the one case, they will be arbitrarily 
precluded from bidding; in the second case, they will be discouraged from 
bidding because of the risk of being underbid by an actual higher bid. 
This strain will, in turn, interfere with DOD being able to procure the 
best available support for its projects. I do not argue with the apparent 
DOD decision that some interference of this sort is an appropriate price 
to pay for the positive social consequences of improving the lot of dis- 
advantaged individuals. I do say that the alternative I suggest will 
enable DOD to help the disadvantaged with much less interference with 
effective procurement than must be anticipated by the original wording. 

Sincerely, 



John D. Kettelle 

Chainaan, Board of Directors 
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OLD TIME ENTERPRISES. INC. 

POST OFnCE BOX 51507 
NEW ORLEANS, LOUISIANA 70151 

2700 NORTH PETERS STREET 
May 30 , 1987 NEw ORLEANS. LOUISIANA 70117 

(504) 948-3171 

Defense Acquisition Regulatory Council 

ATTN: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS, 
c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D. C. 20301-3062 



Dear Mr. Lloyd: 

Ref. DAR Case 87-33 . Department of Defense Federal Acquisi- 
tion Reiulii^ion~Supplement ; Implementatxon of Sectxon 120/ 
of Public Law 99-661; Set-Asides for Small Disadvantaged 
Business Concerns: (Interim Rule and Request for Comment.) 

We are Coffee Roasters and Processors. (Primary Business 
Activity SIC Code: 2095; Related Secondary SIC Code: 2099.) 

In the entire coffee industry we are the only SDB concern 
capable of delivering to the Department of Defense coffee 
products processed, packaged, boxed, palletized and shxpped 
in accordance with standard contractual requirements. To 
the best of our knowledge no other SDB bids for thxs busx- 
ness. The list of coffee roasters /processors biddxng for 
coffee is usually very small. 

In our case the "rule of two" (See A Background, and Section 
219.502-72.) may have the effect of keeping us from competxng 
for Set-Asides for SDB Concerns. We trust a solution can be 
foimd. 

Thanking you for your : kind consideration, we remain 
Sincerely yours. 




Jack Bolanos 
President 



^yCane. ^Pxocluct± Comfiuny 

*2^ivUion of Uytane, One. 
8241 Ondy Jlane. 
OndianopoCu, UnJiana 46224 

DEFENSE ACQOISITION REGULATORY OofeSif^'"'^' M^y 26, 1987 

ATTN: Mr. Charles W. Lloyd, Executive Secretary 

OiaSD (P) DARS, C/0 OASD (P&L) (MSKS) . 

ROt*^ 3C641 

THE PENEAGCW, WASHINGTCW, DC 20301-3062 
Dear Mr. Lloyd; 

Ttds iettei ,is written to pro-vide =a=r^t regarding Public 'J^^J^^}^^J^'- 
».sides for Small Disadvantaged business Concerns; Department of Defense 
InSSm Rule and request for comment, as requested in Federal Register/vol 
52., No 85/ May 4, 1987. 

AS regards The Defense Acquisition Regulatory (DAR) Council's action to 
implS^ent Section 1207 of the National Defense Authorization Act for Fiscal 
Y^l^Ql entitled "Contract Goal for Minorities" the 5 * =«<^-^^i„P^°P°^, 
iid implemented on a temporary basis should be increased to a percentage that 
is in line with the minority racial make-up^f /?7^5 S6 aoal 

alternative, a minimum 12-15 % goal should be established. This 12-15 % goal 
is suqqested in view of the Supreme Court's recent decision upholding Civil 
Rightiand Affirmative Action Laws for all persons of minority groups such as 
liIcS,1iisSics. Arabs, Italians, Polish, and. others who clearly decended 
from groups considered minorities upon their arrival in this country. 

PubUc Law 99-661 is designed to use government purchasing power as a lever 
to strengthen minority and small business entreprenurship and capital 
formation. In addition to the suggested increase in the q;^°ta percentage 
suaaested above, procedures should be incorporated into Public Law 99-651 
S woSd S^^n? contracting Officers and other government off icials fran 
nullifying the intent and results of this law or failure to enforce the 
spirit or letter of the law. 

The suggested procedures would be: 

a Clear indication in Comnerce Business Daily that subject 
solicitation is subject to this 12 or 15» Small Disadvantaged Business 
Concern Set-aside with sales between 0 and 5 million dollars for this class. 

b. Make set-aside applicable to each category of DOD Procurement 
such as-Research & Development, Test & Evaluation, Construction Contracts, 
Janitorial Contracts, Maintenance & Operations Contracts, and all sud- 
contracts to be awarded in eadi category, rather than an aggregate percentage 
as stipulated in the interim rule. 

c. SDH set-asides can not substitute for procurements designated as 
8(a) set-asides since these sul^contracts with the SBA are somewhat different 
from the long-standing criteria normally used to determine set-asides for 
SJl businels as a class, Competition under Public Law 99-661 will ^ be 
diminished as long as offerings are publicized adequately within the . 
business sector ^d should worJv well to facilitate the attainment of DOD and 
Ccaigressional Goals. 
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Continuation-PuBlic Law 99-661 Cooinents; 



d. Failure on the part of DOD Contracting Officers to set ^^^^^ 
applicable percentage of procuranents as set forth under Public Law 99-661 
sSld result in some sort of action against the Contracting Off icer for 
?SSre to comply with the law in spirit or letter, ^whichever is applic^le. 
Action taken cauld be as mild as a written reprimand entered into his/her 
SSSLiS^Sle or as severe as re-assignment or dismissal in instances j^re 
S^^d convincing evidence of failure to meet DOD and Congressional Goals, 
wiUKJUt legitimate reasons, is found. 

e. Establish a simplified complaint procedure or mechanism for the 
Small Business person to file greivances. Remedies are already available to 
the; Contracting Officer in cases of complaints and/or non-performance. 

f Require Contracting Officers to consult with U.S. Small Business 
Ad«nistration Local Offices regarding availability of Small Business 
concerns qualified for the applicable procurement. Local SBA Offices are 
generally aware of numerous small businesses offering a great variety of 
products and services. 

q. In solicitations and IFB's, require that small business concern be 
saeened by the local Small Business Administration Office for certification 
as a small disadvantaged business concern. This procedure ]«^;^^ serve to 
eliminate majority-owned fronts as well as provide one-point certification 
for SDBs for all procuring agencies under SBA's PASS Program. Make ^ 
false/misleading certifications punishable by stiff fines and /or jail terms 
for individuals commiting such violations. 
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Oipiies to: 

CMef Coxmsel for Advocacy : 
U,.S. Small Business Administration 
Wtehington, D.C. 20301 



The Honorable Senator Dan Quayle 
Saaate Executive Office Building 
Wtehington, D.C. 20301 



U.S. Small Business Admin. 
iAttn: Mr. Huerta Tribble 
575 N Pennsylvania St. 
Indianapolis, IN 46204 

Congressional Black Caucas 
C/0 Rep. John Conyers 
U. S. Hotise of Representatives 
Washington, D.C. 20301 



Tte Ifonorable Senator Richard Lugar 
saaate Executive Office Building 
Wtehington, D.C. 20301 
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Defense Acquisition Regulatory Council, : 
Attn: Mr. Charles W. Lloyd, 
Executive Secretary, ODASD (P) DARS, 
C/O OASD, {P&L)(M&RS), Room 3C841, 
The Pentagon, 

Washington, DC 20301-3062 
Reference: DAR Case 87-33 
Dear Mr. Lloyd: 

The Department of Defense (DoD) is to be commended on its aggres- 
sive efforts to implement Section 1207 of the National Defense 
iithorization Act for Fiscal Year 1987 (Public Law 99:661), 
enmled -contract Goal for Minorities." ^e, at Tresp Associates, 
believe that the proposed regulations published in the Feaerai 
llgil?lr, (Volume 52, N?. 85 on Monday, May 4, 1987), are certainly 
a Itip in the right direction. We support your Proposed 
tmpllmlStaiion regulltions with few exceptions, and submit the 
following comments for your consideration: 



ISSUE: 

(1^ The Rule of Two: The interim rule establishes a "rule of 
two ROT)" regarding set-asides for Small Disadvantaged Business 
(sSb) coicerns! which is similar in approach to long-standing 
criteria used to determine whether acquisitions should be set aside 
for IJiall businesses as a class. "...Specifically, whenever a 
contriving officer determines that co-'Petition^can be expected to 
result between two or more SDB concerns, and that there is 
"Isinabif expectation that the award price will not exceed fair 
mSrket orice by more than 10 percent, the contracting officer is 
SiJec^ed^ti reserve the acquisition for exclusive competition among 
such SDB firms...." 

RECOMMENDATION: The rule of two implementation procedures as 
currently presented gives the Contracting Officer complete 
luthoJlt? in^he ROT proless, and fails to address the role of the 
Department's Small and Disadvantaged Business Specialists (SDBS). 
Bod has a cadre of over 700 SDBS who have done an outstanding job 
in the implementation of other legislation; Public Law 95-507, as 
an exaiple. Therefore, we recommend that the regulations be 
written to mandate active participation on the part of the SDBS and 
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the Contracting Officer in rule of two decisions. We feel that 
the foregoing will result in more balanced and unbiassed ROT 
opinions. 

ISSUE: 

a. Protesting small disadvantaged business representation. 
Paragraph 219.302 (S-70) found at 16265, states in part, 
Any offeror or an interested party, may in connection with a 
contract involving award to a SDB based on preferential conside-^ 
ration, challenge the disadvantaged business status of any offeror 
by sending or delivering a protest to the contracting officer.... 
We believe that such loose wording will tend to encourage frivolous 
protests, in our opinion, this will become a "delay tactic" on the 
part of that segment of the business community, not qualified to 
participate in the acquisition by reasons of their non-small disad- 
vantaged business status. 

RECOMMENDATION: The regulations should be more specific with 
respect to who can protest. The right to protest the SDB status in 
acquisitions involving SDB set asides, should be limited to only 
effected parties (i.e., other small disadvantaged business firms.) 
Further, to discourage frivolous protests, penalities should be 
invoked in those case's where frivolity is determined. Definite 
time frames should also be established with each step of the pro- 
test process. 

ISSUE: 

(3) Subcontracting under SDB set asides. The proposed 
regulations do not address the degree of subcontracting to minority 
business concerns under Section 1207 or the Statute. 

RECOMMENDATION: 

In those cases where subcontracting opportunities exist, we 
recommend that the successful prime SDB offerors be required to 
award a mandatory percentage of such subcontracts to qualified 
minority business firms. YOU may wish to consider language similar 
to that contained in Section 211 of Public Law 95507. This will 
encourage networking among the Minority Business Enterprises. 
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Aqain, DoD is to be commended for its work in the various socio- 
e?lnSmic programs, and if Tresp Associates can be of any 
assistance to you, please do not hesitate to contact me. 



Very truly yours. 




F. MADISON 
Vice*^President 
Corporate Affairs 




a subsidiary of LME 



June 3, 1987 



Defense Acquisition Regulatory Council 

Attn: Mr. Charles W. Lloyd, Executive Secretary 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd: 

The recommended change to Small Business set-aside contracts as c: 
the DAR Case 87-33 will have an adverse effect on our company, 
ultimately result in the termination of this company. 

We strongly urge that you cancel this recommended interim ruling i 
that our company can remain competitive in the business environment. 

Thank you for your consideration. 



Very truly yours. 




H. Schulman, President 
Delta Technology Systems, Inc. 
605 Louis Drive, Suite 503B 
Warminster, PA 18974 



MS/dg 
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Defense Acquisition Regulatory Council 
ODASD (?) DAKS 

c/o OASO (Pit) (M&RS)» Room 3C841 
The Pentagon 

Washington, O.C. 20301-3062 

Attention: Mr. Charles Lloyd, Executive Secretary 

Subject: DODs Interim Rules Implementing A Statutory 5 Percent Minority 
Contracting Goal (DAR Case 87-33) 

Gentlemen: 

Subsequent to our review of your proposed interim rules, the following 
areas seem to require edification. 

Under the 'Other DAR Council Considerations' there were thoughts regarding 
the approach of allowing a 10 percent preferential factor application to the 
Small Disadvantaged Business (SDB) price in competitive negotiations, when 
selection is based primarily on price. This approach, in effect, eliminates 
Cost type contracts. We suggest a revision of this approach be Included to 
allow the application of the 10 percent preferential factor to the costs 
proposed by the SDB in the competition of Cost type contracts. 

In further support of the Intent of Public Law (PL) 99-661 we suggest the 
degree of subcontracting by the prime SDB contractors also Include goals to 
encourage the networking and support of smaller SDB». 

In an effort not to damage one Government program for the benefit of another 
we recommend that the 5 percent minority contracting goal be against the 
eligible dollars (exclusive of those allocated for 8(a) goals and women-owned 
goals). 

When determining the number of qualified SDBs, we request that all revenues 
as a result of 8(a) participation be excluded as the size of many SDBs are 
unreal istlcally inflated through subcontracts with the Small Business 
Administration. 

The protest process requires more guidance and policy. The issue of exactly 
who is qualified to challenge the process remains unclear. An 'interested 
party' requires definition. Our suggestion is that only qualified SDB offerors 
have the right to challenge. Timeframes must be defined to prevent or 
discourage the use of the PL 99-661 program. 
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Request the establishment of a supportive policy outlining an aggressive 
program In determining the availability of SDBs to perform on DOD contracts 
(In consonance with the rule of two). 

The Intent of PL 99-661 Is well accepted by our Company. We look forward to 
your consideration and Implementation of the comments we've provided above. 



S1ncere1y» 




Buck W. Wong 
President 
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Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
C/O, OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 

Washington, D.C. 20310-3062 




Dear Mr. Lloyd: 

I write in support of Mr. Waddell J. Timpson and his letter of July 16, 
regarding his objections to the interim regulations that the 
Department of Defense has developed to implement the 5% mmority 
contracting goal. 

It is important that Small Disadvantaged Businesses are encouraged 
to be involved in the contracting process and that they are not 
limited or restricted in any manner. Subcontracting is also important 
to the small business owners and some provisions should be 
contained in the revision of these regulations. 

I appreciate your support of Small Disadvantaged Businesses and 
hope that you will examine the issues that Mr. Timpson s letter 
addressed. Thank you for your attention to this matter. 




Charlie Rose 
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H. B. ZACHRY COMPANY 
General Contractors 



O. R. Schad 
Vice President 




June 11, 1987 



Mr. Charles W. Lloyd, Executive Secretary 

Defense Acquisition Regulatory Council ODASD(P)DARS 

c/o 0ASD(PSL)(M8RS) 

The Pentagon, Room 3C841 

Washington, D.C. 20301-3062 

Re: DAR Case 87-33 

Dear Mr. Lloyd: 

With regard to the above referenced case, please be advised that 
H. B. Zachry Company is in complete agreement with the letter written to 
you by the Associated General Contractors of America on June 1, 1987. 
We, along with the ACC, urge that the interim regulations not be 
implemented on June 1 for military construction procurement; and not be 
implemented for military construction procurement until such time as the 
Department of Defense conducts an economic impact analysis of the 
regulations in compliance with the Regulatory Flexibility Act of 1980. 

Should you wish to discuss this matter further, please feel free to 
contact us at any time. 



Sincerely, 




D. R. Schad 

Ik 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council , - 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

For the same reasons cited by Mr. Hubert Beatty, Execu- 
i-wP Vice President of the Associated General Contractors of 
^e?ici in his jSne 1, 1987 letter to you, the AGC of New Jersey 
^so objects to the proposed "Rule of Two" set asxde provision 
for Small Disadvantaged Businesses. 

While there is no question about the government ' s intent 
in pro.TAll se? asides for genuinely <ii-advantaged small businesses, 
i? is neithlr necessary nor authorized by Congress to achieve the 
5 per cent goal of total dollars awarded. 

Further, experience has proven (witness FY 1984) , that the 
mcehanism used in Imall business set asides results in an inor- 
Sina?e nLber of defense construction contracts being set aside 
under this program. 

We strongly urge that the interim regulations not be im- 
plemented for militar? construction procurement until such time 
ai?he Defense Department conducts an economic impact f^alysis of 
?he regulations in compliance with the Regulatory Flexibility Act 
of 1980. 

Sincerely, 

Richard L. Forman, 
Executive Director 




m 
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Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 

Washington. D,G. 20301-3062 
Dear Mr. Lloyd: 

I would like to receive a copy of the proposed 
Department of Defense Federal Acquisition Regulation 
Supplement, Implementation of Section 1207 of Public 
Law 99-661 - "Set-aside for Small Disadvantaged 
Business Concerns" (DAR Case 87-33). Please send a 
copy of these reguMtions to my attention at the 
address below: 

NCCED 

1612 K St. . N.W. 
Suite 510 

Washington, D.C. 20006 
Thank you for your time and assistance. 

Very truly yours, 

Kevin P. McQueen 
Program Director 

KPM/vqa 
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Mr. Charles W/ Lloyd 
Executive Secretary . 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD(P§L)(M§RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 

RE: DAR Case 87-33 

Dear Mr. Lloyd: 

Please be advised that the Associated General Contractors 
of Illinois, a Statewide Highway/Heavy and Utility Contractors 
Association representing 259 members, endorses the letter dated 
June 1, 1987 to you from Hubert Beatty, AGC of America. 



Sincerely, 





JoMd P. Harrelson 
Emintive Vice President 



JPH/jw 
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"iii^ii^-sr. ^ . 

y' i" Mr.feCharles W. Lloyd 
r :5f !:^E;xecutive-cSecretary^. ■r.^v.- rr'<^-'' 
Defense Acquisition Regulatory Council 
/ -bDASDi(R) DARS ; 
; c/d OASD (P&L) (M&RS) ^ 
.;C5eRoom;f3C841::^y;: ..y '■■t'- -^ir- 
|sTHe5 Pentagon? 




Washlngtonv^D.;^^^^^^^^^^^^^^^ "'\ ^ '-.-V*'' ••''••^V; 

' ■'••^ DearV;Mr. Lloyd;? '^i-- ,■ , • 



ilt?^is our understanding that^the Departr^ t 
5% Set- Aside for Smal 1 Disadvantaged Businesses^^and that :the; interim? jrule.^4, 
establ ishes a "Kule of TWo"i regarding, set-asides/ ; V/- 1; / 

V The Kansas Contractors Association believes, that the "Rule of JVfo" was v; 
not authorized by Congress and is a waste of tax payers money in America. If 
thts rule is allowed to remain, contracting officers will be forced to set-aside 
many more projects than the proposed 5%. 

The letter to you from Mr. Hubert Beat ty. Executive Vice-President of the 
Associated General Contractors of America dated June 1, 1987 spells out in an 
excellent manner why the set-aside is not needed, why the set-aside will waste 
millions of dollars and why the rule will penalize hundreds of thousands of 
contractors in America who only ask for the opportunity to submit competitive 
sealed bids for Department of Defeinse projects. 

We ask that you follow the provisions of the bill as dictated by congress. 
Thank you for your consideration. [ . [ ■ 




in R. Coulter' 
Manager 
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Mr. Charles W. Lloyd 

Executive Secretary - 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD(P&L)(M&RS) 

Room 3C841 

The Pentagon 

Washington. D. C. 20301-3062 

RE: DAR Case 87-33 
Dear Mr. Lloyd, 

The Associated General Contractors of Maine is very much 
concerned with the interim regulations implementing Section 1207 
of Public Law 99-661, the National Defense Authorization Act for 
Fiscal Year 1987. 

The SBA and 8(a) set-aside programs have placed serious 
constraints on the construction industry in Maine for the past 
several ?ears. The programs have resulted in additional costs to 
the American Taxpayer, while eliminating, for all practical 
purposes, the competitive bidding process and mviting • 
Contractors from outside of Maine to complete work which should 
remain with local firms. With large defense contracts being 
awarded io majority-owned firms, the SBA set-aside program have 
been applied to the great majority of smaller defense projects m 
Maine. 

The interim DOD 5% "Rule of Two" Set-Aside for SDBs just 
adds more fuel to an already well-fueled fire and results in an 
unwarranted and unnecessary taxpayer expense, particularly since 
the program has not been authorized by Congress. 

AGC of Maine respectfully urges thait the interim regulations 
not be implemented for military construction procurement. 



jGH:s xij^^^y: . ^ ^ 

Executive Director 
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Mr. Charels W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 
ODASD(PA)DARS 

%OSAD(P&C)(M&MRS) 

Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 

RE: Case #DAR87-33 





Dear Mr. Lloyd: 

Our Chapter would like to echo the sentiments voiced in the 
June 11, 1987 letter from Hurbert Beatty, Executive Vice- 
President of the Associated General Contractors. 

It is our feeling that set-aside programs of any configuration 
violate the basic tenets of the competive bidding process 
and create excess costs for the taxpayers. 

The purpose of defense spending is to insure a Pi;epared 
America in the event armed force is necessary. To this 
extent we see no value or purpose other than social engineer- 
ing to create a favored bidding climate for a select few. 

We would urge you to view Mr. Beatty 's letter in a positive 
light and implement his requested course of action. 

Sincerely, 




James R. McDonald 
Executive Secretary 

JRMcD : n<MD 

cc: Senator Dennis DeConcini 
Senator McCain 

Congressman John J. Rhodes III 
Congressman Morris K. Udall 
Congressman Bob Stump 
Congressman John Kyi 
Congressman Jim Kolbe 
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June 9, 1987 



Mr. Charles W. Lloyd ; 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 

The Pentagon .^,^,,^62 RE: DAR Case 87-33 

Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

The Associated General Contractors of Massachusetts opposes the 
interim regulations implementing Section 1207 of PubUc Law 99-661, the 
National Defense Authorization Act for FY 1987. 

AGC of Massachusetts is a trade association of general 
of whom over 90 percent qualify as small businesses. AGC of Massachusetts has 
a toS membership of 256 member firms, of whom 135 are general contractors. 
AGC is in its 52nd year of existence in Massachusetts. 

Our opposition to the interim regulations is based on the following: 

1) To achieve the goal of awarding 5 percent of military construc- 
tion contract dollars to small disadvantaged businesses, the 
■J'R^Ile of Two" set-aside is not necessary nor is xt authorized 
by Congress . 



2) 



The Act authorizes the Secretary to use less than full and open 
competitive procedures only "when necessary to facilitate 
achievement of the 5 percent goal." Since disadvantaged 
businesses were awarded 9 percent of DOD construction contracts 
in FY 85 — and that happened through the full and open com- 
petitive bidding process — special 

measures are neither necessary nor authorized in the present 



case. 



3) The same is true of "exceeding the fair market price by a ten^ 
percent differential." In the case of construction, it is not 
necessary, and so is not authorized. 

4) There is in the interim regulations a strange proposal: If the 
acquisition history shows within the past 12 months a 



Associated General Contractors of Massachusetu 
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Lloyd, Executive Secretary 



responsive bid from at least one small disadvantaged business 
within the. 10 percent differential ... then the contracting 
officer must reserve the solicitation for small disadvantaged 
business set-aside procedures. Such a proposal in regulations 
borders on the weird. It seems to say: Of 30 projects bid in 
Region I in the past year by approximately 200 small busi- 
nesses, if one small disadvantaged business came within 10 
percent of the low price on one of the 30 projects, then ~ for 
the 30 such projects coming up this year in Region I —all must 
be under the set-aside procedures for small disadvantaged busi- 
nesses. 

A G C of M assachusetts urges m ore reflection and care be given to the regula- 
tions for construction in the regulations im plem enting military procurem ent in the coming 
year. The interim regulations shoiild be withdrawn and redrafted. 

Respectfully submitted, 




WILLIAM D. KANE 
Director of Government Relations 



wdk/dml 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P)DARS 

C/O OASD(P&L) (M&RS) 

Room 3c841 

The Pentagon 

Washington, D.C. 20301-3062 

RE: DAR Case 87-33 Department of Defense 5% Set-Aside for 
Small Disadvantaged Businesses 

Dear Mr. Lloyd: 

The Associated General Contractors of Tennessee fully end^^ 
the entire letter regarding the above subject , JV^^^^f ^.^^ 
AsSoSiSed General Contractors of America, dated June 1, 1987. 

we urge you and your associates to not implement these regu- 
lation! un?il such time as the Department of ?efense conducts an 
economic impact analysis of the regulations, xn compliance with 
the Regulatory Flexibility Act of 1980. 

Sincerely, 



Donald D. Powelson 
Executive Vice President 
AGC of Tennessee 

DDP/dp ' 
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23, 1987 



Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OADS (P&L) (M&RS) 

Room 3C841, The Pentagon • 
Washington, D.C. 20301-3062 

RE: Defense Department Inplementation of Sectxon 1207 • 
"Ccxi tract Goal for Minorities" 

All contracts to be set-aside for minority owned contractors 
Dear Mr. Lloyd 

Vfe are a small construction firm, who for the last seven years, bid on and 
received Govemnent contracts in the "Set-aside for Small Business Category." 
We dep^d 100% on this type of work. Since I am not a minority, I suddenly 
find myself on the brink of extinction. Action has been taken by the Department 
of Defense to set aside all contracts to minority owned contractors, to begin 
June 1, 1987, and to remain in effect until 1989. So what happens to all the 
conpanies like us who are not minority owned? 

This is absolutely the most absurd action ever taken by a Government that 1 
used to think had some degree of logic and fairness. If logic were used, it 
|WOuld be obvious that this action will establish a breeding ground for fraudu- 
'lant fronts for ownership. Other problems would be construction delays, cost 
over-runs, and bonding problems. Obviously no logic has been used in this action. 
As for fairness, it's the most blatent use of reverse discrimination I have 
ever seen. 

I believe it's fair for all people to have equal rights. It is not equal rights 
when five contractors are put out of business so that one contractor can get rich. 

It seems to me that one small area of the Defense budget is being manipulated 
to achieve a 5% set-aside "for Small Disadvantaged Businesses. It's obvious that 
the upper end of the budget is being neglected in this area. 

If something is not done imnediately to turn this around, we and hundreds of 
other small businesses like us will be put out of business . We solicit your 
help in this matter. 

Sincerely, 



Lloyd A. Marlowe 
President 



« 
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Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 



Dear Mr. Lloyd: 



This letter responds to the Notice in the Federal 
Register of May 4, ' 1987 ( 52 Fed. Reg. 16263), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has the 
respons ibl i ty to make a similar determination. The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition 
to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 
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(most recently confirmed on October 24, 1984) that 
Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 




Si ncer e 1 y 



Tel. (212) 387-8660. 




SnW 



ELECTRONICS AND APPLIANCES LTD. 
187 Ross Street 
Brooklyn, N. Y. 11211 
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Defense Acquisition Regulatory Council 
Att; Mr. Charles W. Lloyd 
Executive Secretary 

ODASK (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr . Lloyd: 

This letter responds tp the Notice in the Federal 
Register of May 4 , 1987 ( 52 fed. Reg. 16263 ), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectfully object 
to the exclusion of Hasidic Jews from the designated 
list of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations ara adopted. 



Hasidic Jews have been recognized as a disadvantaged 
group by the Secretary of Commerce pursuant to his 
authority to define this status as provided for in 
applicable Executive Orders. See 15 C.F.R. Part 
1400 . 0 (c). Under the provisions of' Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has 
the responsibility to make a similar determination. 
The controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultural 
bias." 15 U.S.C. # 637 (a) (5). Thus, in addition 
to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 
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(most recently confirmed on October 24, 1984) that 
Hasidic Jews constitute a ' socially disadvantaged 
group individuals. 

In the absence . of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. . Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged^, 
status. In- the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for de s i gna t i on a s socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 




Israel Wertzberger 




V.I.P. FOODS INC. 

79 LORIMER STREET 
BROOKLYN, N.Y. 11206 
{212) 388-7001 
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Defense Acquisition Regulatory Council 
Att; Mr, Charles W. Lloyd 
Executive Secretary 

ODASK (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4 , 1987 ( 52 fed. Reg. 16263 ), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectfully object 
to the exclusion of Hasidic Jews from the designated 
list of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations ara adopted. 

Hasidic Jews have been recognized as a disadvantaged 
group by the Secretary of Commerce pursuant to his 
authority to define this status as provided for in 
applicable Executive Orders. See 15 C.F.R. Part 
1400,0 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has 
the responsibility to make a similar determination. 
The controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultural 
bias." 15 U.S.C. # 637 (a) (5). Thus, in addition 
to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 
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(most recently confirmed on October 24, 1984) that 
Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recogni t ion of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219 . 302 . These procedures are an open invi tat ion 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under. Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 



Sincerely, 



Reliabie Poly Packaging Co,. 

62 Hope Street Bmoklyn. N.Y. 11211 (212) 387-3434 
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Defense Acquisition Regulatory Council 
Att; Mr. Charles W. Lloyd 
Executive Secretary 

ODASK (P) DARS. c/o OASD (Ptt.) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4 , 1987 ( 52 fed. Reg. 16263 ), and 
provides comments on proposed parts 48 C.F.R, 219.001 
and 219.3. As explained below, 1 respectfully object 
to the exclusion of Hasidic Jews from the designated 
list of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations ara adopted. 

Hasidic Jews have been recognized as a disadvantaged 
group by the Secretary of Commerce pursuant to his 
authority to define this status as provided for in 
applicable Executive Orders. See 15 C.F.R. Part 

1400.0 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1)» the Defense Department has 
the responsibility to make a similar determination. 
The controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultural 
bias." 15 U.S.C. # 637 (a) (5). Thus, in addition 
to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 
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(most recently confirmed on October 24, 1984) that 
Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219,001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 

Si ncere 1 y , 



Mark Rosenfeld 




LUCKY Polyethylene Mfg. Co., Ine. 



5-17 LORIMER STREET • 



Designers and Converters of All Types of 
POLYETHYLENE BAGS/PRINTED AND PLAIN 
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Defense Acquisition Regulatory Council 
Att; Mr. Charles W. Lloyd 
Execut ive Secretary 

ODASK (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4 , 1987 ( 52 fed. Reg. 16263 ), and 
provides comments on proposed parts 48 C.F.R, 219.001 
and 219.3. As explained below, I respectfully object 
to the exclusion of Hasidic Jews from the designated 
list of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations ara adopted. 



Hasidic Jews have been recognized as a disadvantaged 
group by the Secretary of Commerce pursuant to his 
authority to define this status as provided for in 
applicable Executive Orders. See 15 C.F.R. Part 
1400.0 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has 
the responsibility to make a similar determination. 
The controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultural 
bias." 15 U.S.C. # 637 (a) (5). Thus, in addition 
to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 
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(most recently confirmed on October 24, 1984) that 
Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302, 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219 . 302 . ^ 
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Defense Acquisition Regulatory Council 
Att: Mr. Charles Lloyd 
Execut i ve Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 ( 52 Fed. Reg. 16263 ), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has the 
respons ibl i ty to make a similar determination. The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Conimerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias." 15 U.S.C. :#637 (a) (5). Thus, in addition 
to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 
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(most recently confirmed on October 24, 1984) that 
Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 



Si ncer e 1 
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Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Execut ive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 ( 52 Fed. Reg. 16263 ), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has the 
respons ibl i ty to make a similar determination. The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made:; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition 
to the groups that are identified in Part 219.001 
of the proposed regulations, thie Defense Department 
should accept the findings of the Secretary of Commerce 
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(most recently confirmed on October 24, 1984) that 
Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other i ndi vidua 1 s are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 



Si ncere 1 y , 




Mordeichai Gluck 



Woehan paintings SuppCie^ 
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Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Execut ive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 



Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 ( 52 Fed. Reg. 16263 ), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400. 1 (c). Under the provisions of Public Law 99--661, 
Section 1207 (a) (1), the Defense Department has the 
respons ibl i ty to make a similar determination. The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition 
to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 
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(most recently confirmed on October 24, 1984) that 
Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in prpposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to .requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. /\ 



Si nder e 1 y , 



Ch^itn Silve 




M&G PRODUCTS INC. 
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Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4 , 1987 ( 52 Fed. Reg. 16263 ), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasidic Jev/s from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 
Section 120'7 (a) (1), the Defense Department has 
the respons ibl i ty to make a similar determination. 
The controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely^ 
whether the: group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition 
to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 
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(most recently confirmed on October 24, 1984) that 
Hasidic Jews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 



Si ncere ly , 




Leib Reichman 



Metiers Industries, Inc. 

mm SYSTEMS RESEARCH AND DEVELOPMENT ® 

July 7r 1987 



Mr. Charles W. Lloyd 
Executive Secretary^ ODASD (P) DARS 
Defense Acquisition Regulatory Council 
c/o OASDr (P&L) (M&RS)f Room 3C841 
The Pentagon 

Washington^ DC 20301 - 3062 
Ref : DAR Case 87-33 
Dear Mr. Lloyd; 

We here at Metters Industries wish to conunend the Department of 
Defense for its sense of urgency in implementing Section 1207 of 
PL99-661 "Intermin Rule"/ the National Defense Authorization Act 
for fiscal year 1987. We feel that the proposed regulations 
stipulated in the May 4, 1987 Federal Register will certainly 
enhance the minority community's pursuits of defense contracts. 

However^ we would like to register two major concerns about the 
impending legislature. Our first concern has to do with the size 
standards which will determine whether "Small" or "Big" minority 
business can participate in the DOD Small and Disadvantaged 
Business (SDB) Program. Our second concern is that there appears 
to be no proposed legislative guidelines^ which will insure 
commonality or consistency within DOD contracting agencies in the 
determining the criteria that will be used in deciding when and 
under what conditions with a DOD SDB, firm will be allowed to 
compete an the SBA 8(a) firm. 

We would like to offer our assessment of the impact on the 
minority small business community if provisions for the two 
issues are not adequately addressed in the final legislative. 

With respect to the first issue^ i.e. size standards^ we urge 
you to keep the criterion for participating in the DOD SDB 
program small r whether the Small Business Administration (SBA) 
Act 15 V.S.C. 637(d), 13 CFR 121.1(a), 13 CFR 121.1(b), 13 CFR 
121.4(g)(1) or some other measure established by DOD is used as a 
guideline. For example, should the size standard in employees or 
dollar value in sales be increased to include "Big" minority 
business, it would undermine the integrity of SBA* s 8(a) program. 
In fact, it would eventually destroy the 8(a) program, because it 
would be virtually iit^ossible, for example, a very small 8(a) 
minority business of 4 to 5 people with FY sales $250,000 to 
compete successfully with a Big 8(a) minority business of 400 - 
600 employees with sales of $65H to $150M. 

VmONUkOrRCE crystal SQUAJUEI □ Sim IIOOC O in$|EF«WONOAV8HKWWAY a ARUNCTON.VIRaNIA 22202 □ PHONE (703) BW-Sl 

TELECOPIER: (703) 97f .2S3S O TELEX: 24«90t WASCWM 
MARYIANOOFHCE: POREST CLEN OPHCE BUttONC Q 10 POST OFFICE ROAD □ SLVER SPRING, MARYLAND 20f 10 O PHONE (301) $88^58 
CALfORNIA OFFICE: MSOf SPRUCE STREET □ NEWARK, CAUFORNIA WS40 □ PHONE (4IS) 7fl-0lt$ 



The possibility of such occurring is ironic, in that it was the 
congressional sanctioned 8(a) program in the first place that 
made "small" minority firms "big" minority firms. Again, we urge 
you to keep eligibility for participation in the DOD Small and 
Disadvantage Business (SDB) set-aside for small business as the 
name and concept implies. 

With respect to the second issue, i.e. common guidelines, under 
the propose legislature each DOD Contracting Agency will be 
allowed to establish its own guidelines which will inevitably 
vary from agency to agency, as to when and under what conditions 
an SDB will be allowed to compete with a SBA with an 8(a) firm. 
Please let me suggest the following: In cases where SBA submits 
a FAR letter in behalf of an 8(a) firm, the FAR letter will be 
processed under current procedures. Only when a "declination" is 
provided and an SBA appeal is denied will that be considered for 
an SDB set-aside. 

We hope that you and your staff will seriously consider the above 
comments before the proposed regulation becomes law. /I 

Please acknowledge receipt of this letter. We woul^ Mlso 
appreciate any other comment you wish to provide us. // ',^y 



Respectfully, 
Mett.ers Industries, Inc. 




Samuel Me 
President 




SM/sh 



M&G PRODUCTS INC. 



284 SEIGEL STREET, BROOKLYN, N.Y. 11206 
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Regul a tory 
Lloyd 



Defense Acquisition 
At t : Mr . Cha r 1 es W. 
Executive Secretary 
ODASD (P) DARS, c/o OASD 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 



Counc i 1 



(P&L) (M&RS) 



Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4 , 1987 ( 52 Fed. Reg. 16263 ), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I r e spec t i ve 1 y ob j ec t 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 



Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part " 
1400.1 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has 
the r espons ib 1 i ty to make a similar determination. 
The controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition 
:to the groups that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 
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(most recently confirmed on October 24, 1984) that 
Hasidic Jlews constitute a socially disadvantaged 
group individuals. 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine- disadvantaged 
status. In the past, SBA has been unjustifiably 

(and unconstitutionally) inhospitable to requests 
by Hasidic Jews f or des i gna t ion as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 



Si ncere 1 y , 




Leib Reichman 



Bond ^ 
Kinman 
Limited, inc. 



^ 1000 SCHOOL DRIVE 
1^1. JACKSONVILLE. ARKANSAS 72076 
^^^^^01-982-5256 



July 10, 1987 



issued 



Mr. Charles W. Loyd 
Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C8tH 
The Pentagon 

Washington, D. C. 20301-3062 
RE: DAR Case 87-33 
Dear Mr. Loyd: 

We have just been made aware of the recent (June 1, 1987) interim rule 
by the DARC requiring the set aside for SDB's. 

We have contacted the Little Rock Air Force Base Contracting Office and they 
advise that the rules recently issued to them require that 100% be set as.de for 
SDb's for all contruction projects over $25,000. I f"" 
of the DOD budget being interorstted by someone to be 100* ot the local 
construction contracts. 

We do not feel that this will serve in the best interest of anyone, even the SDB's 
Tn our area At best it can only cost the Little Rock Air Force Base additional 
construction money I is our understanding that the contracting officer is allowed 

^rexce^ed'falrTaXt valve for SDB contracts by 10%- ! -J-^.V-.^.^'j^^rrrct:" 
for minority businessess. but it does not seem reasonable that 100«of the contracts 
be sei asidl and ^hat the contracting officer would be allowed to pay a 10% premium. 

Please include my strongest possible objection to this rule. 



T. R. Bond 
President 



GENERAL CONSTRUCTION - INDUSTRIAL - COMMERCIAL 
METAL BUILDINGS 
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Charles W. Lloyd 

Executive Secretary 

ODASD (P) DARS 

% OASD (P & L) (M & RS) 

Room 3C841 

The Pentagon 

Washington, D. C. 20301-3062 

RE: INTERIM RULE FOR SMALL DISADVANTAGED BUSINESS 



Dear Mr. Lloyd: 

In response to the above referenced interim rule I urge you to 
consider the impact this will have on all construction fxrms 
contracting with the Department of Defense. 

I believe that set asides for small disadvantaged businesses 
is a proper program provided the bidding is competitive and 
the firms involved are qualified. 

This interim ruling has been implemented in the Colorado Spring 
area and the result has been that several projects have been 
withdrawn from competitive bidding. I do not believe that 
restraining or limiting competition is now or will ever be 
in the best interests of government contracting. 

There are many small business contractors performing work for 
the Department of Defense and we all work in one of the most 
competitive industries in the country. This interim rule will 
\ serve to eliminate the foundation of our industry with severe 
economic impact. 

Very truly. yours, 

E. WHINNEN CONSTRUCTION 




Eugen 
Presi 



EW/mjw 



^1.^^ ill 
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Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary , ODASD (P) DARS 
C/0 OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

I am writing to express my support for the regulations 
that the Department of Defense has developed to reach its 
5% minority contracting goal. In general, I think they 
represent a step forward and at least a good starting point 
for going ahead with implementation. I especially support 
the intent to develop a propsed rule that would establish 
a 10% preference differential for small disadvantage 
businesses in all contracts where price is a primary decision 
factor. 

However, I am concerned that several important questions 
have been overlooked in the published interim regulations. 
First, there are no provisions for subcontracting. Second, 
there is no mention of participation by Historically Black 
Colleges and Universities, and other minority institutions. 
Third, it is not clear on what basis advance payments will 
be available to small disadvantage contractors in pursit 
of the 5% goal. And finally, partial set-asides have been 
specifically prohibited despite their potential contribution 
to small disadvantage participation oat DoD. 

I urge the Defense Department to address the above 
issues quickly, and to move forward : aggressively in pursing 
the 5% goal set by law. 



irely< 



Steven Reece 
President 

SR/dh 

cc: William H. Gray III 




GRAVES P Jl^6A€€€€Ue6', e^MJ. 



3104Catalpa, Suite #8 
P. O. Box 1549 
PINE BLUFF, ARKANSAS 71613-1549 
^aUa^BMAu Telephone: 535-41 23 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 

The Pentagon- Washington, D.C. 20301-3062 
RE: DAR Case 87-33 
Dear Mr. Lloyd: 

Graves and Associates, Inc. strongly opposes the interim regulations 
implementing Section 1207 of Public Law 99-661, the National Defense 
Authorization Act for Fiscal Year 1987. 

The Rule of Two set-aside for small disadvantaged businesses (SDB) is 
not necessary, nor authorized by Congress, to achieve the goal of 
awarding 5 percent of military construction contract dollars to small 
disadvantaged businesses. 

The ten percent allowance is nothing more than add-on cost. Fair 
market prices are exclusively the product of competition for the 
lowest possible costs. The Rule of Two is an invitation to abuse 
taxpayer dollars and favors certain segments of the population, a 
form of reverse discrimination. 

I urge that the interim regulations not be implemented until such time 
as the Department of Defense conducts an economic impact analysis of 
the regulations in compliance with the Regulatory Flexibility Act of 
1980. Thank you. 



Sincerely, 




Don C. Graves, President. 



DCG/kk 



W.M.Z. MANUFACTURING CO.. INC. 



359 BURNHAM STREET 
EAST HARTFORD. CONN. 06108 
TEL: (203) 528-7104 
TELEX: 643-774 
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Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd ' 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 

Washington, D.C. 20301-3062 



Dear Mr. Lloyd: 

I am writing to express my concern about the interim 
regulations that the Department of Defense has developed to 
implement the (5%) minority contracting goal. Although the 
regulations are a step in the right direction, it appears 
that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not provide for 
the participation of either historically Black colleges and 
universities or minority institutions. Third, it is unclear 
on what basis advance payments will be available to mxnority 
businesses in pursuit of the (5%) goal. Finally, partial 
set-asides have been specifically prohibited despite their 
potential ability to facilitate minority business participa- 
tion. 

I urge the Department of Defense to address these issues 
quickly and thoroughly in the final regulations. 




taghp Palacios 
rjei».dent 



9- 



'mm 



i?Executive Secretary, ODASD (P) DAia A , 
? Defense Acquisition Regulatory Council , 
S^c/oOASD, (P&L) (M&RS), Room3C841 V 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd; 

I have had the opportunity to review copies of information forwarded, to 
your offices from Mr. C. Michael Gooden. President of Integrated Systems^ 
Analysts, Inc., which sets forth recommendations to increase the probability 
of the successful implementation of Section 1207 of PL99-661. I heartily 
support his recommendations and encourage the consideration of his 
observations and the incorporation of his astute ideas. 

We are concerned, here in the Small Business Community, about efforts to 
assist with the implementati^{on of this important legislation. Now that 
the 5% set aside has been established by law. we want to be sure that 
there are mechanisms in place by which Small Disadvantaged Businesses (SDB) 
can comply and can, in fact, realize the goals of this legislation. We do 
not want to leave the SDB without adequate and vigorous support, and without 
a concrete system which provides for total and successful participation 
in the entire process. 

We commend past contributions to the developments in this area of procure- 
ment- It is with your active involvement and receptivity that the goals 
will be realized. 



. Sincerely, 




Ros^ H. Elder 
Executive Director 



RHE.JC.f 



Rose Elder & Associates. Inc. • 1725 K Street. N.W. • Suite 1112 • Washington. D.C. 20006 • (202) 857-i 



©NATIONAL 
Paper G Padcaging Inc. 

Division of Notlonwidt Comi^ated Box Co. Inc. 
260 BROADWAY BROOKLYN. N.Y. 11211 
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Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS. c/o OASD (PiL) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice In the Federal 
Register of May 4. 1987 (52 Fed. Reg 16263) and 
provides comments on proposed parts 48 C.F.R. ^i^.uui 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasldlm will suffer 
If the proposed regulations are adopted. 

Hasldlc Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant ^to 
his authority to define this status P'^'J^^^^ -f!^ 

In applicable Executive Orders. See 15 C.F.R. rari 
1400 1 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1). the Defense Department has the 
responslbUty to make a similar determination. The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of Individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition 
to the groups that are Identified In Part 219.001 
of the propdsed regulations, the ^ Defense . Department 
should accept the findings of the Secretafy of Commerce 



r™«st recently confirmed on October 24. 1984) that; 
iktuic Jews constitute a socUUy disadvantaged: 
group individuals. . ' _ 

In the absence of express recognftlon of Hasldlc : : 
ell«lbillty in Part 219.001. I mu^t respectfully 
obUct to7the protest procedures ^o'^^^^^P'^nton 
Pait 219.302. These procedures are an open °" 
to obstructionist opposition to contracting oPPO^^wl'' 
by disadvantaged individuals who 

of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances. Individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status In the past. SBA has been unjustifiab y 

ti^d unconstitutionally) inhospitable to "quests 
L Hasldlc Jews for designation as social y "^^^^^^^^^^ 
Although Pulic Law 99-661 requires the Defense Department 
to lpp% the eligibility determinations be -nade by 
Jhe Defense Department and not the SBA. Accordingly. 
I oppose the referral procedure set forth in proposed 
Part 219.302. 



Sincerely , 




July 13, 1987 



Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary , . /w.i,c\ 

ODASD (P) DARS. c/o OASD (P&L) (M4RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

Th., .et.er responds Vd'/'n:,!" A'As^Tni 

Register of May 4, 1987 ( 52 aea. ^eg. 

to .hi exclutton of H.sldlc Jews from the d^igna ed 

if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
Hasiaic Q-^rretarv of Commerce pursuant to 

taged group by the Secretary oi provided for 

his authority to define this status * „ . 

responslblity to - the Defense Department 

r'^"i;Vls?lngu? h^bll ^ r^'m'^'h; determination' that 
\t yicretarv of Commerce has already made; namely, 
ii^ther "he group consists of individuals -who have 
whether the group ethnic prejudice or cultur- 

been subjected to racial or et x_ p j addition 
al bias.-' 15 U.S.C. #637 (a) ' 219.001 

to the groups that "Vh, p^^-" ^^^^^'"^ 

:Lufd\?::pT^he ^tSSln:rof'th?Sectetary of commerce 



rm««^ recently cblnfirmed on October 24. 1984) that 
H^sUic Jews constitute a socially disadvantaged 
•group -individuals. ' 

In the absenc^e of express Recognit ion pf . Hasidlc - 
eHRibllity In- Part 219.001,. I must respectfully . 
Ob ect to the protest procedures set for,th 
P4rt 219.302. These procedures are ah open invitation 
to obstructionist opposition to contracting oPPo;;^^""^* 
by disadvantaged individuals who are not »e»bers 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a P"-"»P*i°^ 
of eliaibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the "^^^ . 
targets of the protest procedures under Part 219. 3U^. 

Moreover. there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine ^isadvan aged 
status. In the past. SBA has been unjustifiably 
Und unconstitutionally) inhospitable to requests 
iy Hasidic Jews for designation as socially disadvantaged 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be "»fde ^y 
the Defense Department and not the SBA. Accordingly. 
I oppose the referral procedure set forth in proposed 
Part 219.302. 
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Defense Acquisition Regulatory Council 
Atti Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice In the Federal 
Register of May 4, 1987 (52 Fed Jj^. 16263) and 
provides comments on proposed parts 48 C.F.R. ziv.uui 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasldlm will suffer 
If the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status P^^^^ _fr^ 

in applicable Executive Orders. See 15 C.F.R. rari 
1400 1 (c). Under the provisions of Public Law 99-661. 
Section 1207 (a). (1), the Defense Department has the 
responslbllty to make a similar determination. The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias.- 15 U.S.C. #637 (a) (5). Thus, in addition 
to the groups, that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 



COATED PAPBI * MYIAH niMS • lAMlHATED FOIIS • RUORESCOIT PAPIR • SATWCIOTH 



(„ost recently confirmed on Oc'-^l'.''^^^^^^^ 
HasLdlc Jews : constitute a aoclall.y dlsadvantagea 

group Individuals. • ' ^ ' . 

- 16 the ^absence ot. express '^recognition of Hasldlc 
eligibility m. Part 219. Off!,. I " must respectfully 
oi let to \iie protest procedures, set forth in Proposed 
llrt 219. 302: These procedures are an open I'^vlt/tio" 
to Obstructionist opposition to contracting oPPO',*"^^* 
by disadvantaged individuals who are not niembers 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a P^sumption 
of eliRibllity but other individuals are not. Under 
?Lse c rcumsLnces. Individuals who are not members 
of designated groups are likely to be the ™°«^^5'^^32^«"* 
targets of the protest procedures under Part 219.30^. 

Moreover. there is no statutory « ^ 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past. SBA has been unjustifiably 
Und unconstitutionally) inhospitable to "quests 
by Hasldlc Jews for designation as social y d.isadvantaged 
Although Pulic Law 99-661 requires the Defense Department 

a^ply the eligibility determinations be ^a.^e 
the Defense Department and not the SBA. Accordingly, 
!*'^.__!:! the referral procedure set forth in proposed 



I oppose 
Part 219.302. 



Sincerely, 




Salomon Lowy^ 



r r 



^WHOLESALE 
SPORTSWEAR 
HOSIERY 
UNDERWEAR 



Telephone: 1-718-388-7979 
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Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice In the Federal 
Register of May 4, 1987 (52 Fed. /^^^ '9 oSl 

provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasldlc Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasldlm will suffer 
If the proposed regulations are adopted. 

Hasldlc Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status P^°^^f ^ pf°J 

In applicable Executive Orders. See 15 C.F.K. t-arx 
1400 1 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has the 
responslbllty to make a similar determination. The 
controlling statutory test for the Defense Department 
Is Indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to raclalor ethnic prejudice or cultur- 
bias • 15 U.S.C. #637 (a) (5). Thus, in addition 
the groups that are Identified In Part 219.001 
: of the proposed regulations, the Defense Department 
should accept tlie findings of the Secretary of Commerce 



Jobbers and Importers 



fm«st recently confirmed bn October 24', 1984) that 
H^ttilc Jews constitute a socially disadvantaged 
-.'group Individuals. - 

In the Absence of express recognition of Hasidlc 
ellBibility in- Part 219.001, I mu*t re-spect fully 
-JbUct to the protest^ procedures set f:orth In proposed 
lait 219!302. ^hese procedures- are an^open i-^^J-^ 
to obstructionist opposition to contracting oPPO^^^be^s 
by disadvantaged individuals who are not "embers 
of a designated group. Under the proposed procedures 
designated group members are entitled to ^ P^^^^P^i^^ 
of eligibility but other individuals are not. Under 
?Lse c rcumslances. individuals who are not -embers 
of designated groups are likely to be the mos frequent 
targets of the protest procedures under Part 219.30^. 

Moreover. there is no statutory t)^^ ^ « . 
proposed abdication of responsibility to tje Small 
Business Administration to determine d^^^^^^^^S^^ 
status- In the past, SBA has been unjustifiably 
Und unconstitutionally) inhospitable to "quests 
by Hasidic Jews for designation as social y ^J^^vantaged 
Although Pulic Law 99-66.1 requires the Defense Department 
to apply the eligibility determinations be made by 

the Defense Department and not the SBA. Accordingly. 

I oppose the referral procedure set forth in proposed 

Part 219.302. 
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Defense Acquis! tian Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 

ODASI> (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr . Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 ( 52 Fed. Reg 16263) and 
provides comments on proposed parts 48 C.F.R. ^iv.uui 
and 219.3. As explained below, I respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if tfce proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
140O I (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1). the Defense Department has the 
resi^nsiblity to make a similar determination. The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultur- 
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition 
to the groups .that are identified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 
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(most recently confirmed on October ' 19"> /***V 

iasUlc Jews constitute a socially disadvantaged 
group Individuals.' - . - 

In the absence of express , recognl t Ion of ""Idjc 
eligibility in ' Part 219.001, I must respectfully 
Ob ect to -the protest procedures set forth in pr^POsed. 
Part 219.302. These procedures are an open In^l^^tion^ 
to obstructionist opposition to °PPort;;»^*^«^ 
by disadvantaged individuals who are not "embers 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a P^-^^P^^^J 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated. groups are likely to be the "^^^ ^ 
targets of the protest procedures under Part 219.30^. 

Moreover, there is no statutory ^asis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine d^^^^van aged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to "^^^^^^ 
by Hasidic Jews for designation as socially disadvantaged 
Although Pulic Law 99-661 requires the Defense Depart--* 
to apply the eligibility determinations be ""ade^y 
the Defense Department and not the SBA. Accordingly, 
r oppose the referral procedure set forth in proposed 
Part 219.302. 



Sincerely, 




M. Mendelevich 



OLD TIME ENTERPRISES, INC. 

POST OmCE BOX 51507 
NEW ORLEANS, LOUISIANA 70151 

2700 NORTH KIERS STREET 
June 23^ 19a7 .. - NEW ORLEANS* UJUBIANA 70117 



(504) 948-3171 



Konorable Robert L. Livxngston 
Member of Congress 
1st District, Louisiana 

Raybu^^House Office Building 
Washington, D. C. 20515 

Dear Congressman Livingston: 
Than, you very much ^ f ^SZi^^l^VioTlliiiT on^oll^^ 
*?L*u5l™rt^ip^=i- ^^^^^^ business. 

X have studied the --^r.ni''T^tt^"l^'^Vo/l^^^^^ 
i2Stft!or«"" ySu Sea with you. lette.. 

The "Rule of Two", as I .j^' ™|^t'^Il!aes/'S: 

peling for Snail ■>i-«-S^^|?™SrLf2se! ThI Army and 
coffee processors, ^'^''e.^epartment or Administration 

J- rurbeft=ruTo™rrr'=S4 tfe ^ ^^^^l^t^^ My 
°SSprnr-"thr« rKiowfer,e^»n,%or coffee 
contracts, qualified as a SDB. 

trust a solution can be found. 

Thanking you for your kind consideration, we "main 



Sincerely yours. 



\ 

A 





Jack Bolanos , ^ 
President ~ . .: ■ -vU;fi-C 

End . - 1 . Ltr, to Mr. Charles W. ^^''^^^^^^^^11%^^'^ * • 

2. Ltr to Congressman Cohyers dtd 5-31-87 

3. Ltr to LAMA dtd 5-31-87. 



OLD TIME ENTERPRISES, INC. 

POST OFFICE BOX 51507 
NEW ORLEANS, LOUISIANA 70151 



May 30, 1987 ] - . - 

Defense. Acquisition Regulatory Council 

ATTJN: Mr. Charles W. Lloyd 
-Executive Secretary 
ODASD (P) DARS, 
C/O OASD (P6L) (M&RS) 
Room 3C841, The Pentagon 
Washington, p.- C. 20301-3062 



2700 NORTH PETEBS STREET 
NEW ORtEANS. LOUISIANA 70117. 
(504)948-3171 



Dear Mr. Lloyd: 

0-7 '^■^ Deoartment of Defense Federal Acquisi- 
Ref. nAR Case 87-33. °®Pf ^^^J^^^ __tation of Section 1207 
tion Rii^aition supplement; i^^^^ Disadvantaged 

^Tss'^'^flt^l Tfoffll ^oalfe^s/frL^estors bidding for 
coffee is usually very small. 

4->,*. -rule of two" (See A Background, and Section 
In our case the rule or ^^o i ^ oinq us from competing 

liM^r-rsiLf LrSB^onc^"^.! SI r.St I solution can be 
found. 



Thanking you 



for your kind consideration, we remain 



Sincerely yours. 




Jack Bolanos 
President 



r t 




V. a PATEL AS80CIATCS PA 
5500D{EC3UnV«CENreRDIl.SUriE106 CHAmX3fnE.HC 28212 



70VS36-7600 



Jvly 17. 1987 



Defense Acquisition Regulatory Coundl 

Attn- ChJles W. Lloyd. Executive secretary 

oSaSD(P) DARS, c/o OASD (P»L)(M»RS) 

Room 3C841, The Pentag^^i, 
Washington, DC 20301-3062 

RE: DOD Federal Acquisition Regulation S^^^ 
Implementation of Sec. 1207 of PL99-661 

Dear Mr. Lloyd 

« * <inB is onlv Up service considering the percentage 

1. A 5% set aside .fJ^?J\^fbenefit of the program which is close to 
of population ^lif ble for the be^^^^ ^^^^ procure- 
25%. We suggest that Secretary Weinberg^^ sn 

ment personnel to increase this goal to 10%. 

«f nnn DoUcv toward SDB is that the depart- 

2. The biggest ^^'^^.^^.^^^ of T LrsoAor firm. There may be 
„ent '«<l«^«^fs^^^^^^^^^ not even fronts and are 
many on DOD's SDB usx xnai «t..»tpnaea I have personal 
obt^ning federal funds ^""^V^J^ll^ZT^Irlhron^^ to the attention 
knowledge of such firms J^f./^^^fJJ^J ^^^^ ,?we ^e not in the law 
of procurement officers, their response was, we 

' enforcement business". 

AU SDB-s must be r.n.ir^\^J^^^^^^^ ^^p'^Xs'p^ess. ' 
rrS";.e'S^ ?^^rage„?.e,. «.tn .he 

exception of.DOD. require certification. 

AU DOD prime contractors must be required to follow the same 
SDB policy. 

Sincerely, * 

V. H. Patel,' President 
V. H. Patel Associates 

cc: Sen. Terry Sanford 
Cong. Alex McMillan 
Cong. John Conyers 



3. 



4. 



V.R PATEL, P£. 



^W*f^m WW- ^ 

Cong. Mervyn Dymally vAiHRonA Pi. 

CONSULTING ENGINEERS NitKATHRanA,Rt. 



n^tMh Metal Products Co. Inc. 

UAOING MANUf ACIum Of OISKNSING IQWMWT 
MHAl PARIS •OXIS. OlSnAt RACKS & STANDS 



P. O. BOX 486 
BROOKLYN, N. Y. 11211 

PlANTi 
210 NORTH iblh STREET 
BROOKIYH N- V2M 
(212) 384-2000 



July 13,. 1987 



Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary . ,w oox 

ODASD (P) DARS, c/o OASD (P&L) (MfcRS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice i» 
Register of May 4. 1987 (52 Fed. Reg 16263) and 
provides comments on proposed parts 48 ^'f- ^'219 . 001 
and 219.3. As explained below. I respectively object 
to the exclusion of Hasid-lc Jews from the d/slgna ed 
lists of socially disadvantaged groups and to the 
iiocedural handicaps that the Hasldlm will suffer 
If the proposed regulations are adopted. 

Hasldlc Jews have been recognized as a disadvan- 
taged group by the Secretary of Commerce P"""^" 
his authority to define this status P^^^f 
m applicable Executive Orders. See 15 C ^.R. ^art 
1400 1 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1). the Defense Department has the 
resoonslbllty to make a similar determination. The 
"n??o?Ung statutory test for the Defense Department 
is Indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 

.ih:ther the Voup consists <>J /"^^^J^^i: or c^uUur! 
been subjected to racial or ethnic prejudice or cultur 
al bias • 15 U.S.C. #637 (a) (5). Thus , In addition 

the 'groups that are Identified In Part 219.00 
of the proposed regulations, the Defense Department 
should accept the findings of the Secretary of Commerce 



t • 



/n,«st recently confirmed on Octobet 24. 1984) that 
iHastSlc Jews c^^^^^ sociaUy - disadvantaged 

group Individuals.-. 

^ " In the-- absence of express recognition of Hasidlc 
eli«iMlity- in Part 219.001, I. niust respectfully- 
oi let to the protest. procedures *et 1 forth in proposed 

>air 2l5!3j2? 'These procedures are - -^P-^^iJ^^i 
to obstructionist opposition to contracting oPPO^mSeis 
by disadvantaged; individuals who are not »e»bers 
of a designated group. Under the proposed P^^o^^^ures 
desfgnated group members are entitled to * P'«"'°gii^^ 
of eliaibility but other individuals are not. Under 
these ri^cumslances. individuals who are not members 

M designated groups are likely to ^^^^J^^^™- ,^^^02 
targets of the protest procedures under Part 219. 30Z. 

Moreover. there is no statutory ^ ^ . f °^smlu 

nroDosed abdication of responsibility to the Small 
But?ness Administration to determine <ii"'i^^"^«^^ 
status In the past. SBA has been unjustifiably 

Und unconstitutionally) inhospitable to "quests 
bv Hasidic Jews for designation as socially disadvantaged 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the DeVense Department and not the SBA. Accordingly. 
I oppose the referral procedure set forth in proposed 
Part 219.302. 

Sincerely. 





Minority Small Business 
Fayetteville, North Carolina 28303 



ilil AsepQp Hoosekeqiing 

Oporatianal Service 
IfiU^oy Bvdiding Repdr 
liaiiitaiaiicis Service' . 



.WiuUdl J.Tiiiipe<m 
President 
867 Bedrock Drive 
Fi^etteviller N.C. 28303 
Phone: (919)^7-9443 . 



July 16, 1987 





Defense Acquisition Regulatory Council 
Attn: Mr. Qiarles W. Lloydl 
Executive Secretary, ODftSD (P) DARS 
C/0 OASD (P&li) (M&RS) 
Room 3c 841 
The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd: 

I am writing to express ray concern about the interim regulations that the Depart- 
ment of Defense has developed to iniplement the 5% minority contracting goal. 
Although the regulations are a step in the right direction, it appears that a num- 
ber of inportant issues have either been overlooked or need revision on order to 
maximize the effectiveness of the goals program. 

First, in section 252.219-7006 part (c), on page 16267 in the May 4th Federal 
Register, a manufacturer or regular dealer is restricted to other SDB s only, 
in the purchase of its end items that are needed to perform a contract let under 
these regulations. This wuld totally eliminate otherw ise qualified SDB S from 
participa tion in this program due to the limited nunb er of end items SDB manu- 
factures in certin product and service areas. I understand the reason for some 
sort of restriction, but I feel that program integrity can be maintained with- 
out jeopardizing effectiveness, by limiting end item purchases to small business 
concerns only as it is currently handled in the small business set-asides, 

Second the regulations contain no e^^aress provisions for subcontracting goals 
for DCD's prims contractors. TltLs would be an extremely significant inclusion, 
since the subcontracting dollars that are available in some states, either equal 
or surpass the direct DOD contract dollars that are regionally available. Also, 
the prime oontraetors are not usually as strict in their qualification procedures, 
as it relates to such things as financial responsibility, and therefore can add to 
the growth of a wide range of SDB's that might have difficulty qualifying for 
direct ccxitracts initially/ 

Third, it is unclear on vAiat basis advance payments will be available to minority 
businesses in pursuit of DOD contracts under this goals program. It is of utmost 
inportance that these procedures be clarified and that the availability of advance 
payments be maximized because the nuiiaer of SDB firms seeking to help DOD fuf ill 
its goal will be in direct proportion to the ability of those firms to obtain 
interim financing for ocmtract oonplianoe. 



Finaily. partial set-asi^es have been specifically prohibited despxte their 

raisasterous mistake for th^ program. Af terall, tpe goals program as I under- 
^tS3 it, is designed to'- m^Ddmize. not prohibit SrosOl Disadvantaged Business 
participation, in DOp contracting. 

i\kge the Department of - Defense to address -these fesues' quickly and thoroughly 
in the -final regulations. 



Sincerely, 



Waddell J. T^mpson 
President 



lOT/bb 



cc: 



Senator Terry Sanf ord 
Senator Jesse Helms 
Congressman Qiarlie Rose 







ENGINEERS 



CONSULTANTS 



4 PROFESSIONAL DRIVE . SUITE 136 . GAITHERSBURG. MARYLAND 20879 .(301) 926-2797 
July .17. 1987 : . . . - ' ' - 



Defense Acquisition Regulatory Council 

ATTN^ Mr Charles W. Lloyd. Executive Secretary 

ODASD (P) DARS ^ 

c/o OASD (P&L) (M&RS), Room 3C841 

The Pentagon ^^^^ 

Washington, D. C. 20301-3062 

Dear Sir: 

Subject: rnn^pnt. on DAR Cas p «7-33 for Architectural and Engineering. 
Services 

This letter is in response to your invitation advertised F|deral 
ReJtstlr. 5o ! 52. No^ 85. dated May 4, 1987. concerning the set asides 
disadvantaged business (SDB) concerns. 
» . • «. , KHAH^ is a small disadvantaged Architectural and 



businesses. 



procurements tor even " ^^'i^i"^"? 2^ JSly ?eJeivS from Mr. Chiasson. 
areas. A copy of a letter dated June 29. 1987. r^^ Command. 
Director of Management Analysis at the Naval ^^^J^JJi^^^J^in « ^^^^ 
Chesapeake Division. Department of the Navy. .cj""""! jn 
Naval Facilities Engiiieering Command has not. to date, awaraea a si y 
contract to an 8(a) f irmi 



e t 



« • 



Defense Acquisition Regulatory Council 
Page 2 

Jury 17. 1987 



This background of nonvcompliance by the Chesapeake Division ^1?^ D^f-gjf * 
defense of our country. 

roUoncerSs Sn areas! we st?ongly .recommend that the Implementation 
Section of this law include the following: 

1. The Implementation Section Must Sp ecify A Specific Rule for Settinc 
Aside A&t Procuremeniis 

JequirS!" ^e "Rule of Two" is in conflict with the Brooks Bill. 40. 
U.S.C. 543. 

We recommend that you add either a separate section or in Section 
219.502-72 add the following: 

"For A&E contracts, a "Rule of Three" is required for setting aside 
procurements for SOB concerns under this bill. 

Tf this statement is not included, then Contracting Officers. Engineering 
olreaors aJd eSse commanders ^r. not going to set ^s de any contracts for 
Sorfiml because they have an excuse thatns in conflict with the Brooks 

Bill. : 

2 The T mplementation Section Must Spec ify Protesting Procedures for Non- 
compliance by the Contracting Uf f^cers for Immediate Kesoiution " 

The Imolanentation Section 219.302 includes protesting a small business 
iSpresenm?o^ bS! does not include protesting by SDB concerns when the 
C^SJ?aaing Officers refuse to set aside procurements under this law. 
even though SDB firms meet all the requirements. 



Defense Acquisition Regulatory Council 
Page 3 = 
July/ 17, 1987 

sav "We do not have enough -SD& concerns." This is what they^are_ 

goal of ODD. ; 
3. ThP Tm plementation <;prtix>n 'Must Incl u de th e Goal o f 5% Contract Dollars 
for A&E Procurements 

^?norUy population comprising black Americans, Hispanic ^en can , 
Siian Pacific Americans, Asian Indian Americans and Native Indians. 
S^strong rreSeSd that the Implementation Section must include the 
following, in the "Contract Goal for Minorities' : 

Five (5) percent of the contract dollars must be set aside for 
A&E areas for SDB firms. 

Implementation section Must Include P rovisi ons and Procedures t o 
Make tontractina Utticers "AccountaDie^ 

Th« rnntrartina Officors, whcn contacted to set aside contracts, tell 
If tb^o^tSct ?he E^gtSUring Project Officers .»"<' Jn!.neer|ng 

dod Contracting Offices: 

(1) Lack of an accountability requirement by DOD* 

(2) Lack of' technical knowledge. 

(3) Subjective interpretation of the laws. 



4. 



Defense Acquisition Regulatory Cpuncil 
Pag^^4 

July 17. 1987 



. . the contracting goals establlshed-ty DOO. 

In su^arlzatlon. we strongly ^^rS^JSfl'T^'PrM^ef 'J°a1?ure"to 

jniinf?e^:?iTr*p;?gr!:i;;??t?:/s&u^,ru:;t^^^^^^^ ,n the 

waste of our tax dollars. 

rt Wo Tr^vrrisxiSo^MSf-^^^^ Of 

this law. 
Sincerely, 

Dr. K. R. Shah, P. E. 
KRS:cc 




DEP/VRTMENT OF THE NAVY 
CHESAPEAKE DIVISION 
NAVAL FACILITIES ENCINEEmNGXOMM AND 

--^::^:::::!r::^::::^r'' 012m 

29 JON 1987 



Dt. K. H. Shah 
Shah and Asaoelates 
4 Trofeselonal Drive 

^U*«?.r», ll.ryl.od 20879 



Dear Dr. Shah: _ 
.e h... r.c,l,.- your Fr..a» o'J-'^'rlJrjrpSt^ tl^T'.or ' 

«"cll%«r 1986-87; ^l' °' °' "''°:ni;^T..nn .nd .ervic. 
ZAZV^r.V^i^i^ fulVl^lM .«3ine„ ..d dU.d,..t«.d 

businesses. . 

a„ no ~f °T'rnT.n:rnrenrr.:/u^d:r8ur'":rn U 

,„1, FY 87 ensln..ring de.lgn .»d °° building. Headquarters. Maria, 

jri-^^'.ije^r E!%rr.rr ^^^^^^^^ ...rded .0 date. \ 

..r,lo, for K 1986-87 .ould ■jf^J'^'t^.'^^'Ubar 50. 198/. Ul prolecU tor 
Kr.S; afrta'dr/aL^irtraad Jt are under cnatruoUon. 
Baaed en thla infar-Uon you .a, .an* te redefine your re,«a.t. 



Sincerely, 
R. F. CHIASSON- 

Di:eclor o( Management Analysis 
By direction of the 
Commanding Officer 




1308)7714482 




Cox & Palmer Construction Corp. 

.... u « au. -mBU^K wt. LAUDEmiALE. tFUL S33I4 • 



♦MS HA a* TfWIACE, FT. lAUOHmM* 
^EMHUtt. COMTBACTORS UCEMSt •COCOIWI 



P05)[771-0463. 



July 20, 1987 



Defense Acquisition Regulatory Council 
Room 3C84 I , Pentagon Building 
Washington D.C., 20301-3062 

Attn: Mr. Charles Lloyd, Executive Secretary 
Dear Sir: 

Please be advised that our company has been P/^^^^^^j^^ construction 
services on an exclusive basis for several of the DOD and DOT 
service agencies since 1981. 

The recent promulgation of Public Law #99-661 (set ^^d^f^^^^"!^^ 
disadvantaged business concerns), is creating a reverse discrim 
iiation situation in the south Florida area, whereby there are 
iundieds of small minority business firms (mostly of Latin origin), 
that bid on Government contracts and to the best of my knowledge, 
have never been discriminated against . 

It seems preposterous that the Federal Government could even 
conceive implementing such a law which has effectively excluded 
thousands of non-minority firms which are the backbone of this 
nation and contribute the majority of the nations taxes. 

Any ruling and/or law that sets aside 100% of public services for 
the exclusive enjoyment of minority factions at ^he expense of 
the majority of the American public leaves me V?"''- ?!rpd bv 
legislation has been proposed by Fidel Castro and leg^l^'^^j^^y ^ 
the misguided liberals that serve in our House of Representatives. 

It should be noted that most of the construction contracts that ^ 
aredefaulted and/or run into trouble are those of certain minority 
factions which have problems with understanding the American way 
of doing business. 



2224C;-m^ePotoov WgnbBe<xKVo234S4 <804) 486-048, 

July. 21, 1987 ; ■ . . . - 

Mr.' Charles W. Lloyd. . . , " . 

The Pentagon . ' 

Washington. DC 20301-3062 

Dear Mr. Lloyd: . oo cci . 

The interi™ rule should not be 1^1e««nted for the following re^ons: 

(1) Non-SOB -all business concerns c»pe^ :r,vrcrs"t™tr°acts 
";llir?ore.^:s?orurr iSl-s^a^rrurSases e.e^tion of PAR Part 13. 

(2) If the rule is designed to assist the "-tenn'tlrpHs'e'lJtUIr 

iue ^t^^^^^^X^^^^ T 
?r;iU"o:;e?ftn2'»-nr?hreSiire s.a,l business co«.n,ty. 

,„U,.fter^^^^^^^^^^ 

" 

in getting Started in a competitive reai wonu. 



Sincerely, 






Ray C/ Barber 
Presi^aent 



Paul D. Rasmussen 
Executive Vice President 



cc: Senator Oohn Warner 
Senator Paul Trible 
Congressman Owen B, Pickett 



MONROE WIRE AND CABLE CORP. 





tietur9n of Specialty wir0 and cabh 

■ ■ M.D.ORANGE INDUSTRIAL PARK .14 COMMERCIAL A^^ 

, MIPDLET0WN.N.Y. 10940 Telephone: (914) 692 2800 

. '\ ^ July 13. 



Defense Acquisition Regulatory Councxl 
Att: Mr. Charles W. Lloyd 
Executive Secretary c 
ODASK (P) DARS. c/o OASD (P & L) (M & RS) 
Room 3C841, The Pei^tagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

TH-!«i letter responds to the Notice in the Federal 
Regis?^i^f'Sr»ril87 (52 fed Reg 16263, and 

adopted. 

Hasidic Jews have been recognized as a disadvantaged 

2iS q^cretarv of Commerce pursuant to his authority 
fn^d^iL ms s^tSfas provided fSr in applicable Executive 

^^tldll ^thf defense olpSt^ni sLuld accep/the findings 
;ii thrs4cre?ar? of Commerce (most recently confirmed on 
SctSbL I" i98J)'that Hasidic Jews constitute a socxally 
disadvantaged group individuals. 

Tn the ab^efase of express recognition of Hasidic 
eleeibility in Part 219. o8l, 1 must respectfully object 
to the piotes? procedures set forth in proposed Part 219.302. 



MONROE WIRE AND CABLE CORP. 



'1 



divert of Sfiielalty mn and cable 




MID-ORANGE INDUSTRIAL PARK 
MIDDLETOWN, N.Y. 10940 



14 COMMERCIAL AVENUE 
Telephone: (914) e92-28f)0 



Mr. rharles W. Lloyd 



Juiv 13. 198? 



These t«ocedures are an open invitation to obstructionist 
S^lsiSoS to contracting opportunities ^7 disadvantaged 
individuals who are not members of a desxgnated group. 
We? S proposed procedures, designated group members 
Se lnStled to a presumption of eligibility but ?ther 
?ndi?iSals are not. Under these circumstances ^^dxvxduals 
iho are hot members of designated groups are likely to be 
the molt frequent targets of the protest procedures under 
Part 219.302. 

Moreover, there is no statutory basis for the Proposed 
abdicaSon of responsibility to the Small Business Admnxs- 
?raiion?o determine disadvantaged status. In the past, 
q^A has been unjustifiably (and unconstitutxonally) xn- 
hotpi?aI>ir?o ?iquests by Hasidic Jews for designatxon as 
soSa^S disadvantaged. Although Public Law 99-66^^^^ 

the Defense Department to apply the jl^SJ:^?:^^ ^ f ^^^^o?dingly . 
be made by the Defense Department and not the SBA. Accoraxngxy , 
I oppose the referral procedure set forth xn proposed Part 
219.302. 




AW/vw 



Mr. Abraham Wiedei 
President 

Monroe Wire & Cable Corp. 




• QRO0HOMAIH1BIAMC6 • COWOOIAt SERVICeS • F0008BWICE8 • H08OTAI.A8EPW» 

P.a Box486 • Fayettevllle. Nic.2W02-0486 • (919)323^ 



July^e, 1987 



Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary. CDASD (P) DARS 
C/O OASD (P&L) (M&RS) 
Room 3c 841 
The Pentagon 

Washington. DC 20301-3062 
Dear Mr. Lloyd: 

naximize the effectiveness of the goals program. 

First, in section 252.219-7006 part (c). on page 16267 in the May 4^.Fed^^ 

SncS^y al it is currently handled in the small business set-asxdes. 

the prixne contractors are not usuaUy as strict ^. add to 

\i rt^^^^t>^ to such thinqs as financial responsibility, and thererOTe can auu 
Selr^ S r^riS^f SDB-s ttat rd^t have di£f k:ulty quaUfyxng for 
direct contracts initially. 

murt it Is »Ka«r. on «hat basis advance pa^ ^^"^i^i=°o?uSS? 
SSS4s2s in pursuit of. DOD ««t>^ts unSer^thls 9°^,g°&.mS of aHL 

interim financing for contract oorplianoe. 



potential abiUty to facilitate nunority business -^am, as I under- 

participation in DOO contracting. 

I urge the Depart-ent of Defense to a«res3 ««se issues <,u^y and thorcu*ay 

in the final regulations. 



Sincerely, 



Willie J. Goxild, 
President 



WJG/bb 



cc: 



Senator Terry Sanf ord 
Senator Jesse Helins 
Congressman Charlie Rose 



NEL.I-0 L. XEER COMRAMY 

H Subaidlary ot Kappv Can^tani/.lne. 

■ i O .:< M 3 t OlIRHAM. N. C i.i A ' /';: \ 



omcE m: (mi atwiw • mEX: 



7/10/87 



Department of Defense 

Mr. Charles W. Lloyd _ 

Executive Secretary, OOASD (DARS) 

c/o OASB (PNL) (M&RS), Room 3C841 

Pentagon 

Washington, DC 30201-3062 
Dear Mr. Lloyd: 

RE: p<7p foA^r^\ Arnnlsltlon RQ^IUtatlon 

^aLumfi_52, Usi,. 84; Eftfloral Rfiglst^r 



Federal Acquisition Regulation. 

acceptance of this regulation as It stands. 

The construction Industry as a whole and t», Is company Par^'cular h^ave^made 
many efforts to support, encourage, tutor and assist ^ ^^^^^^^ 

havl seen these «^^°-+%''^3f-3^^;^J:f/;h'3{ support Is avaU able through the 
of a OBE on our Jobs. I also know ,5 g member and through 

ftn. orl.ted Oontr^ctys ^o^wh^^^^^^^ P^^,^ Chapter 

the National Asffylfltion ^t. T oood tr^^^^ of compliance with 

President. The Industry ^ood track ^^^^^ assessment Is 

guidelines and I °*!!?e !ni affinal regulations that may be 

:.1t%e^: '^Pte^ c ne;^ ^"nlhetatP U^^^^^^ else you feel may 

Se abte to have an Implct on review and final decisions. 

^* MPir letter to 0MB outlining several concerns and 
Attached Is a copy of the NCI C fj^/" 

questions. I encourage you to review these In making your ass 



Respectful ly yours. 




Jo Moore 

Scheduling/Cost Engineer 



TO: All Delegates 
FROM: Gregg Ward ^ 

RE: New DODefense Acquisition Regulation ^ 
DATE: June 4, 1987 

on aune 1, 1987 the Department of D^^^^^^^^^ ^ert^T 
delating to the solicitation of construct^n interim basxs) 

fiscal years. The new rule (bexng J^P^^^^Jlosing bid-i^IbSirisions 
will in many cases have the effect oi to disadvantaged 
^fioi firms ihich are not fJ^^f^l%^l^^\Ttlo such firms in the 

r/eiTK^^w; af tfe"?;?^^ 

Please review the attached NCIC letter rec^^^^^^^ ^L^rlgufa- 
of Management and Budget for J^^J«^P«|J= federal Register. We en- 
tion is on page 1^263 of the May 4, i^u ^^^^^ to the De- 

=ent^:? ^^f^erst'MrtMtrHouse and your Congressional 

delegation as soon as possible. 
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P.O. BOX 6637 
HARTFORD. CT. 06106 

19, 1987 



Defense. Acquisition Regulatory Council 
Attn: Mr*. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

I am writing to express my concern about the interim 
regulations that the Department of Defense has developed to 
implement the (5%) minority contracting goal. ^J; though the 
regulations are a step in the right direction, it appears 
that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not provide for 
?he participation of either historically Black colleges and 
universities or minority institutions. Third, it is unclear 
on what basis advance payments will be available to minority 
businesses in pursuit of the (5%) goal. Finally, partial 
se?-asides have been specifically prohibited despite their 
potential ability to facilitate minority business participa- 
tion. 

As a consultant that represents a number of 8(a) and 
minority business concerns, I have found that contract splits 
Save been an essential tool in assisting MBE's m the mam- 
streaming effort. In instances where contracts are either 
large in volume, highly critical and/or time critical buys - 
the contract splits have afforded MBE's a greater resource of 
follow-on contracts and has enhanced the pool of available 
contracts. Many of the contracts that emanate from the 
aforementioned source are on prime contractor's keep list . 

I urge the Department of Defense to address these issues 
quickly and thoroughly in the final regulations. 

Sincerely r 

Ronald V. Williams 
Principal 



MARLOWE 

Heating/ Air Conditioning — Commercial Refi'igeration 

871 Warner Dr. 
Huntingtown, Md. 20679 

855-8237 

May 23, 1987 

Defense Acquisition Regulatory Council 
ODASD(P) DARS, c/o OASD (?&L) (M&RS) ,ROOM 3C841 
The Pentagon, Washington, D.C. 20301-3062 

Attn: Mr. Charles W. Lloyd, Executive Secretary : . 

RE: Defense Department Inplementation of Section 1207* 
"Contract Goal for Minorities"* 

All cohtracts to be set-aside for nuLnority owned contractors 
Dear Mr. Lloyd, 

are a small construction firm, v*io for the last seven years, bid on arid 
received Government contracts in the "Set-aside for Shall Business Category." 
We depend 100% on this type of vork. Since I am not a minority, I suddenly 
find myself on the brink of extinction. Action has been taken by the Department 
of Defense to set aside all contracts to minority owned contractors, to begin 
June 1, 1987, and to remain, in effect until 1989. So what happens to all the . 
companies like us who are not minority owned? 

This is absolutely the most absurd action ever taken by a Government that I 
used to think had some degree of logic and fairness. If logic were used, it 
would be obvious that this action will establish a breeding ground for fraudu- 
lent fronts for ownership. Other problems would be construction delays, cost 
over-runs, and bonding problems. Obviously no logic has been used in this action. 
As for fairness, it's the most blatent use of reverse discrimination I have 
ever seen. 

I believe it's fair for all people to have equal rights. It is not equal rights 
when five contractors are put out of business so that one contractor can get rich. 

It seems to me that one small area of the Defense budget is being iranipulated 
to achieve a 5% set-aside for 9rall Disadvantaged Businesses. It's obvious that 
the upper end of the budget is being neglected in this area. 

If sorething is not done inrnediately to turn this around, we and hundreds of 
other small businesses like us will be put out of business . We solicit your 
help in this matter. 



Sincerely, 




President 



ASSOCIfinONOF 
OMAHOMA 

GDB»U.CONIRACIORS 

P. O. BOX 53385 / 301 N. E. EXPRESSWAY 

OKLAHOMA CITY. OKLAHOMA 73152 / PHONE 405 843-5661 

June 5, 1987 



Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 

RE: DAR Case 87-33 
Dear Mr. Lloyd: 

The Association of Oklahoma General Contractors considers the interim 
regulations implementing Section 1207 of Public Law 99-661, the 
National Defense Authorization Act for Fiscal Year 1987, to be a 
continuing abuse of the construction procurement process; and we 
strongly urge that the interim regulations not be implemented for 
military construction procurement. It is our sincere opinion that 
these regulations are not required to achieve the goal of awarding 5 
oercent of military construction contract dollars to small 
disadvantaged businesses. Additionally, we believe these regulations 
to be discriminatory in nature to those small businesses that cannot 
qualify as SDB firms. 

Here in Oklahoma, we have observed the disastrous discriminatory 
effect of the Small Business Administration's 8A Program. We have 
seen SDB firms participate in this "giveaway program" receive 
negotiated contracts. Frequently, these contracts exceeded the _ 
competitive bid price by more than 40 percent.^ We J^^^^" f 
these SDB firms subcontract 85 percent of the dollars to a non-SDB 
firm, and do nothing more than observe the work of the non-SDB 
contractor to receive their 15 percent of th|. contract price Such 
abuses were repeated over and over by the SBA and the same SDB firm. 
While this "giveaway program" was going on, many small non-SDB firms 
faltered and failed because they had no opportunity to submit 
competitive bids. Such rash discrimination by the Federal Government 
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is inexcusable and a total waste of taxpayer dollars. To our 
knowledge, not one SDB firm that participated in the SBA 8A program 
developed into a firm that was capable of bidding in a competitive bid 
market; Implementation of the Section 1207 interim regulations 
invites this type of abuse to even a greater extent than the 8A 
program. 

We are in complete agreement with The Associated General Contractors 
of America letter to you dated June 1, 1987; yhich outlines in detail 
abuses that will be created by the implementation of the Section 1207 
interim regulations; We urge you carefully consider the devastating 
economic impact that these regulations will have on the construction 
industry; and withdraw the interim regulations immediately. 

( i Sincerely, 



^ ^^Vttt skeith 

Executive Director 



509 Cooper Street 

len.NJ. 08101-0559 



S41-4100 



3une A , 1987 



Defense Ac<iu i si t i on Regulatory Council 
ATTN: Mr- Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (MScRS) 
Room 3C8*1 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd, 

I am writing to express my support for the regulations that 
the Department of Defense has developed to reach its 5% minority 
contracting goal. In general, I think they represent a step 
forward and at least a good starting point for going ahead with 
implementation. I especially support the intent to develop a - 
proposed rule that would establish a 10% preference differential 
for small disadvantage businesses in all contracts where price is 
a primary decision factor. 

However, I am concerned that several important questions 
have been overlooked in the published interim regulations. 
First, there are no provisions for subcontracting. Second, there 
is no mention of participation by Historically Black Colleges and 
Universities, and other minority institutions. Third, it is not 
clear on what basis advance payments will be available to small 
disadvantaged contractors in pursuit of the 5% goal. And 
finally, partial set-asides have been specifically prohibited 
despite their potential contribution to small disadvantage 
participation at DoD. 



I urge the Defense Department to address the above issues 
quickly, and to move forward aggressively in pursuing the 5% goal 
set by law. 




Larry Evans 

LE/drf 



LEV 

EntorprlMS, Inc. 
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tfAPERS 

ARCHITECTS/PLANNERS 

1530 SPRUCE STREET 
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June 10, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd, 

I am writing to express my support for the regulations that 
the Department of Defense has developed to reach its 5% 
minority contracting goal. In general, I think they 
represent a step forward and at least a good starting point 
for going ahead with implementation. I especially support 
the intent to develop a proposed rule that would establish a 
10% preference differential for small disadvantage 
businesses in all contracts where price is a primary 
decision factor. 

However, I am concerned that several important questions 
have been overlooked in the published interim regulations. 
First, there are no provision for subcontracting. Second, 
there is not mention of participation by Historically Black 
Colleges and Universities, and other minority institutions. 
Third, It is not clear on what basis advance payments will 
be available to small disadvantaged contractors in pursuit 
of the 5% goal. And finally, partial set-asides have been 
specifically prohibited despite their potential contribution 
to small disadvantage participation at DoD. 

I urge the Defense Department to address the above issues 
quickly, and to move forward agressively in pursuing the 5% 
goal set by law. 



Sincerely, 
SAXON/CAPERS, AIA 

^ Robert S. Sax/n, AIA 



Theodore R. Capers, AIA 
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May 29, 1987 



The Honorable William Howard Taft, IV 
Deputy Secretary of Defense 
Department of Defense 
The Pentagon 

Washington, D.C. 20301-1155 

Dear Mr. Secretary: 

, , . e uoirUe^r to review and comment on the contents 

I have been asked by Senator /^^^jf" ^ for contract awards to 

of your memorandum pertaining to the 5X DOD goai 
Small Disadvantaged Businesses. 

*s president of an 8 (a) ^-U 0l3ad,an«ged B„si^^^^ 

Je\ r ea"4xSST>5l r^^^^^^ - 

Lrt-co.lnsa of t, 8 progr^ sho» that__aj««r 

SoSS}^ " -^^^^^ 

target is met. 



Thank you for giving me the opportunity to comment. 




AssoolaltB. Inc. 



June 1, 1987 
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Defense Acquisition Regulatory Councilf 
Attnt Mr. Charles W. Lloyd, 
Executive Secretary r QDASD (P) DARSr 
e/o OASD, (PftL)(M6RS), Room 3Ca41, 
The Pentagon, 

Washington, DC 20301-3062 
Reference I OAR Case 87-33 
Dear Mr. Lloyd: 

The Department of Defense (DoD) is to be commended on its aggres- 
sive efforts to implement Section 1207 of the National Defense 
Authorization Act for Fiscal Year 1987 (Public Law 99-661), 
entitled "Contract Goal for Minorities." We, at Tresp Associates, 
believe that the proposed regulations published in the Federal 
Register, (Volume 52, Kb. 85 on Monday, May 4, 1987), are certainly 
a step in the right direction. , We support your Pf jposed 
implementation regulations with few exceptions, and submit the 
following comments for your consideration: 



ISSOB: 

(1) The Rule of Two: The interim rule establishes a "rule of 
two (ROT)" regarding set-asides for Small Disadvantaged Business 
(SDB) concerns, which is similar in approach to^long-standing 
criteria used to determine whether acquisitions should be set aside 
for small businesses as a class. "...Specifically, whenever a 
contracting officer determines that competition can be expected to 
result between two or more SDB concerns, and that there is 
reasonable expectation that the award price will not •xceed fair 
market price by more than 10 percent, the contracting officer la 
directed to reserve the acquisition for exclusive competition among 
such SDB firms....** 

RECOMMENDATIOMt The rule Of two implementation _ procedures as 
currently presented gives the Contracting Officer complete 
SSJhSSlty m the HOT process, and fail, to address. the 'ole of the 
Department's Small and Disadvantaged Bueiness Specialists (8DBS). 
DOD has a cadre of over 700 8DB8 who have done an outstanding job 
in the implementation of other legislation^ Public Law J5-507, as 
an example. Therefore, we recommend that the 'egujations be 
written to mandate active participation on the part of the 8DBS and 



TRESP As«oetat»»> Inoi 4900 Smiiwy HMd. Suit* 700, Alexandria, VA 22311 

(709) 846^400 



Mr. Charles W. Lloyd 
June 1, 1987 
Page 2 



the Contracting officer in rule of two decisions* We feel that 
the foregoing will result in -more balanced and unbiassed ROT 
opinions. ' 

ISSUE: 

2. Protesting small disadvantaged business representation. 
Paragraph 219.302 (8-70) found at 16265, states in part, "...(1) 
Any offeror or an interested party, may in connection with a 
contract involving award to a SDB based on preferential conside- 
ration, challenge the disadvantaged business status of any offeror 
by sending or delivering a protest to the contracting officer.. . 
We believe that such loose wording will tend to encourage frivolous 
protests. In our opinion, this will become a '•delay tactic" on the 
part of that segment of the business community, not qualified to 
participate in the acquisition by reasons of their non-small disad- 
vantaged business status. 

RECOMMSNDATIONt The regulations should be more specific with 
respect to who can protest. The right to protest the SDB status in 
acquisitions involving SDB set asides, should be limited to only 
effected parties (i.e., other small disadvantaged business firms.) 
Further, to discourage frivolous protests, penalities should be 
invoked in those cases where frivolity is determined. Definite 
time frames should also be established with each step of the pro- 
test process. 

ISSUE: 

(3) Subcontracting under SDB set asides. The proposed 
regulations do not address the degree of subcontracting to minority 
business concerns under Section 1207 or the Statute. 

RECONHENDATIOH: 

In those cases where subcontracting opportunities exist, we 
recommend that the successful prime SDB offerors be required to 
award a mandatory percentage of such subcontracts to qualified 
minority business firms. You may wish to consider language similar 
to that contained in Section 211 of Public Law 95507. This will 
encourage networking among the Minority Business Enterprises. 



Mr. Charles W. Lloyd 
June 1, 1987 
Page 3 



Again, DoD is to be coiwaended for its work In J i2« 

eSonoiic programs, and if Treap Associates can be of any 
assistance to you, please do not hesitate to contact me. 



Very truly yours. 




F. MADISON 
Vice'^President 
Corporate Affairs 



cc: NBDOO Conference 

716 South Sixth Street 
Las Vegas, NV 89101 

National Federation of 8(a) Ccnianies 
2011 Crystal Drive, Suite 813 
Arlington, Virginia 22202 

Mr. c. Michael Gooden 
President, 

Integrated Systems Analysts, Inc. 
1215 Jefferson Davis Hi^»«ay 
Crystal Gateway III, Suite 1304 
Arlington, VA 22202 



Sk^oFSaU & Disadvantaged Business Utilization 
OSD, The Pentagon, Washington, DC 20301 
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26 May 1987 

• ». 
Mr. Charles W. LLoyd 
Executive Secretary 
ODASD (P) DARS 
c/o OASD (P8L) (M8RS) 
Room 3C-841, The Pentagon 
Washington, DC 20302-3062 

Dear Mr. Lloyd: 

This letter responds to your request for public comment 
concerning the development of procurement methods to be used to 
implement Section 1207 of the National Defense Authorization Act 
for Fiscal Year 1987 (P.L. 99-661). 

1 As a reference, the Federal Register, Thursday, July 21, 
1 983, Part II, contains comments on the "Participation by 
Minority Business Enterprises in Department of Transportation 
Programs". In reading P. L. 99-661, exactly the same problems 
are re-emerging for DoD as were handled by DoT in 1983. 

2. Reference the Interim DAR rule including the statement: 
competition among SDB concerns whenever the contracting o^^icer 
determines that offers can be anticipated from two or more SDB 
concerns, and that the contract award price will not exceed fair 
market price by more than 10 percent... 

The practical implementation of such a procedure requires much 
more information than the average contracting officer ordinarily 
possesses. It also seems that this rule is either impossible to 
implement, or if it is implemented, it becomes a prime candidate 
for abuse. To "anticipate" that two or more SDBs will respond to 
an offer appears to imply knowing "which" firms might respond; 
knowing the price range they will offer requires even more 
specific knowledge of such potential respondees. This is easy to 
write as policy, but almost impossible for humans to do (witness 
the IRS W-4 form!). 

we recommend the "pre-established" criteria for SDB set-aside 
under P.L. 99-661 be more practically based on the estimated 
dollar value for the award (typically done by req ui rem ent- si de 
personnel anyway), and the generic capabilities of SDBs that 
might respond to such solicitations. 
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We also recommend that cert'ain "Larger ^ ^ol i ci tati ons 
become "on- t he- s pOt " -se tT a s i de candidates, based on the 
detel-mined caLpabiLities of the SDB actually responding, rather 
than those expected to respond. This would encourage capable 
s'dIs in^o gradual com pet i t^i on with higher expectatians of 
success, which should be the ultimate goal of P.L. 99 661, but 
not penalize any responding vendor. 

2. Another concern is"the proposal of "exception ^ ^ " ^^^^^^^^ ^ 
direct award could be made to an SDB without competition when 
sources sought identified only one responsible SDB to ^,,"Ltili 
requirements,... where setzaside criteriS D^t [«§* -.. - The 

latter statement (underlined) is meaningless, unless ^"^tj^r 
defined. What is the scope of responsibility "^thi" t th?s 
which a specific set-aside criteria is met, or not met? Is this 
?r teria to be DoD wide? for a single agency, such the Air 
FoJce; for a specific contracting agency? a geographic region. 
This needs a lot more clarification. 

3 A second proposal establishes a 10 percent preference 
differential for SDB concerns for the ect i ve to attai n a 
specific goal. Again, the scope of responsibility "^^^in DoD for 
the application for a specific goal is not clear. A^so, this 
proposal appears to be a set-aside after-the-fact of a sealed bid 
process, wherein both non-SDBs and SDB s are being sol i cited 
This could be a source of major confusion if not p re- spe c i f i ed in 
a formal solicitation, or other anouncement, requesting bids. 

4 The formal definition of "SDB" is reasonably clear. Notably, 
Part 204, Federal Register/ Vol 52/ 4 Hay 1 987 ''eQarding 

increased categorizations of SDBs. In P^.*^*^ ^J. " ^ J' erti- 

is systematically interpreted to mean a firm with SBA 8(a) certi 
fication, especially for the meaningful, larger dollar value 
efforts. 

There will be a definite conflict with the existing SBA 8(a) 
program, as administered, if indeed P. L. 99-661 j^^t^^^^^^^ 
increase pa r t i c i pat i on of m i no r i t i es in DoD cont r a ct i ng. As a 
rule, certification in the SBA 8(a) program is a extremely 
Jedious, often endless process, constrained by the personnel and 
locations of SBA certifying offices. 
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In effect^ this current SBA 8(a) certification process^ is a major 
constriction. Some other type of "pre-certification" should be 
devised to apply to all SDB firms in the broader definition. 
Otherwise, the presence of firms with 8(a) certifications may be 
used to screen out SDBs without certification, since both are 
covered by P.L. 99-661; indeed this would be counter-productive. 

To attain maximum exposure to capable no;n-SBA(8a> firms, we 
recommend DoD make maximum use of State-supported certification 
of SBEs/SBDs and MBEs, regardless of their current SBA ma) 
status. 

4. We recommend a specific category of contracting within the 
scope of P. L. 99-661 be devised for SDBs interacting, or seeking 
to interact, directly with Historically Black Colleges and 
Universities in contracted efforts that mutually enhance each, 
and dually respond to DoD needs. We also recommend a specific 
category of set-aside expediency in contracting when such efforts 
are consumated involving Historically Black Colleges, much like 
the "Short Form Research Contract". 

We strongly recommend policies be developed at the DoD level that 
accent the need for increased attention to the systemic inade- 
quacies of HBCUs in dealing with the intricacies of DoD contract- 
ing. Significantly more emphasis and latitude should be included 
in those contracts with HBCUs that seek to "establish an 
increased capacity" to compete more effectively in the DoD main- 
stream. For example, costs of inclusion of specific support to 
an institution from an SDB should be accented as a capability 
enhancement for the HBCU, since this synergy covers TWO 
objectives related to P. L. 99-661. 

Also, when set-aside criteria CANNOT be met for either SDBs 
and/or HBCUs, the capacity to use non-SDB firms in joint efforts 
with SDBs, and/or HBCUs should be considered BEFORE the set-aside 
category is withdrawn. 

5. Finally, we recommend a strong evaluation process be super- 
imposed on the implementation of P. L. 99-661 to assure that the 
subsequently designed policies do what they suppose to do, or 
possess a mechanism for change if they do not. This should 
include before and after analyses, and pre-set targets for both 
the number of SDBs involved in DoD contracting, and the dollar 
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47 Court Street 
P.O. BOX 750 
MONTPELIER 

VT 05602 
(802) 223-2374 



Charles VJ Lloyd, Exec Secy 
Defense Acquis Reg Council 
Room 3C841, The Pentagon 
Washington, D C 20301-3062 

Dear Mr Lloyd, 

There is no need of repeating the discussion in the AGC of America 
letter to your office, dated June 1, 1987. This Chapter of 160 supports 
the arguments in that letter. 

This being a small state, would have many problems in trying to carry 
out the provisions of the "Rule of Two." 
It is our hope that you will discard your proposal. 
Sincerely, 



Presi<lent 

OTTO A. ENGELBERTH 
Engelberth Construction, Inc. 
Winooski 05404 

Senior Vice President 

ROBERT L NORWAY 
Bates & Murray, inc. 
Barre 0S641 

Vice President 

K^ARC D. COTE 
Blow & Cote, Inc. 
l^orrisviHe 05661 

Treasurer 
Robert P. Lord, Sr. 
E F. Wall & Associates, inc. 
Barre 05641 

Executive Vice President 

WILLIAM J. KEOGH 

Board of Directors 
ROBERT A. CARRARA 
J. P. Carrara & Sons. inc. 
North Clarendon 05759 

WILLIAM E OAILEY, III 
Wm. E. Dailey, Inc. 
Shaftsbury 05262 

ROBERT W.GRAHAM 
S. G. Phillips Corp. 
Waitsfield 05673 

ROBIN L HOUGHTON 
Hutch Concrete Contracting Corp 
Montpelier 05602 

LEE H. LAWTON 
Red-Hed Supply. Inc. 
Winooski 05404 

MAYNARD F. McLAUGHUN 
Bread Loal Construction Co. 
Middlebury 05753 

ALLEN M. POTTER 
F. R. Ufayette. Inc. 
Essex Jet 05452 

JOHN C. STEWART 
Pizzagatii Constructk)n Ca 
So. Buriington 05403 

ROBERTS. WILLIAMS 
New England Equipmert Co, ln< 
White River JcL 05001 
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Defense Acquisition Regulatory Council 
ODASD (P) DARS 

c/o OASD (P&L) (M&RS), Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 

Attention: Mr* Charles Lloyd, Executive Secretary 

Subject: DODs Interim Rules Implementing A Statutory 5 Percent Minority 
Contracting Goal (DAR Case 87-33) 



Gentlemen: 

Subsequent to our review of your proposed interim rules, the following 
areas seem to require edification. 

Under the 'Other DAR Council Considerations' there were thoughts regarding 
the approach of allowing a 10 percent preferential factor application to the 
Small Disadvantaged Business (SDB) price in competitive negotiations, when 
selection is based primarily on price. This approach, in effect, eliminates 
Cost type contracts. We suggest a revision of this approach be included to 
allow the application of the 10 percent preferential factor to the costs 
proposed by the SDB in the competition of Cost type contracts. 

In further support of the intent of Public Law (PL) 99-661 we suggest the 
degree of subcontracting by the prime SDB contractors also include goals to 
encourage the networking and support of smaller SDBs. 

In an effort not to damage one Government program for the benefit of another 
we recommend that the 5 percent minority contracting goal be against the 
eligible dollars (exclusive of those allocated for 8(a) goals and women-owned 
goals). 

When determining the number of qualified SDBs, we request that all revenues 
as a result of 8(a) participation be excluded as the size of many SDBs are 
unreal istically inflated through subcontracts with the Small Business 
Administration. 

The protest process requires more guidance and policy. The issue of exactly 
who is qualified to challenge the process remains unclear. An 'interested 
party' requires definition. Our suggestion is that only qualified SDB offerors 
have the right to challenge. Timeframes must be defined to prevent or 
discourage the use of the PL 99-661 program. 



3200 POLARIS. UNIT #9, 45 • LAS VEGAS, NEVADA 89102 • (702) 367-1300 



Page Two 



Request the establishment of a supportive policy outlining an aggressive 
program in determining the availability of SDBs to perform on DOD contracts 
(in consonance with the rule of two). 

The intent of PL 99-661 is well accepted by our Company. We look forward to 
your consideration and implementation of the comments we've provided above. 



Sincerely, 




Buck U. Wong 
President 



Offlc*o1th« 
Otntral ItaMS^ 




marca. 



2200 PsachtrM Summit : 

401 WMt Bsachtree Street. N.E. 

Aflame. Georgia 30065:;4301 



May 29, 1987 





Mr. Charles Lloyd 

Executive Secretary 

OSAD(P)/DARS 

c/o OSAD (A&L) M&RS 

Room 3C841 

The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd: 

I would appreciate it very much if you would provide me with a 
copy of the Department of Defense's proposed procedures for 
achieveing the 5% minority contracting goal (reference: DAR Case 
87-33) 

This information should be sent to: 

Mr. John S. Schadl 

Assistant to the General Manager 

for Equal Employment Opportunity 
Metropolitan Atlanta Rapid Transit 

Authority 
2200 Peachtree Summit 
401 W. Peachtree Street, N.E. 
Atlanta, Georgia 30365-4301 

Thank you for your assistance. 

Sincerely, 




ihn S. Schadl 
Assistant to the General Manager 
for Equal Employment Opportunity 



dkh 




Metropolitan Atlanta Rapid Transit Authority 



con-real support group, inc. 



May. 28, 1987 



Mr, Charles Lloyd 
Execut i »...'e Secretary 

ODASD (P) DARS 



c/'D OASD Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr . Lloyd s 

I ha»v«e re'v^ieujed your proposed document regulation of the DAR 
Council to achieve the 5% goal of federal procurement. 

Upon careful review of the limited information provided, I am 
encouraged in the competition in the contracting act whereby 
direct awards could be made to a Small Disadvantaged Business 
lien without providing for full and open competition. 

This proposal would ensure that Small Disadvantaged Businesses 
would be allowed to compete against other businesses or provide 
the agency with a fair and reasonable price when other SDB's are 
not available to compete. 

Please furnish me with additional information on this proposal - 
Si ncer ely , 

cont-real^bupport group, inc. 




GBA:plg 



ft. worth/dallas • austin 
297 n.w. 25th street • grand prairie, texas 75050 • 214-641-0044 metro 988-9444 



' } 1 




Highland Corporation 

300 Murray Road • Cincinnati, Ohio 45217 • (513)641-1111 



Emile Godfrey 

Cliairman and CEO 




May 27, 1987 



Defense Acquisition Regulatory Council 

Attn: Mr. Charles W. Lloyd, Executive Secretary 

ODASD(P) DARS, c/o OASD 

(P&L) (MARS), Room 3C841 

The Pentagon 

Washington, D.C. 20301-3082 
Dear Mr. Lloyd: 

DFARS Implementation of Section 1207 of the National Defense Authorization 
Act for Fiscal Year 1987 (Pub. L 99-661) - "Contract Goals for Minorities . 

The Statute, on examination, appears to be a fair and equitable law 
for assisting minorities in gaining access to Department of Defense 
procurement. However, since the Supreme Court's recent ruling on who 
can claim minority status, those minorities who for decades have been 
suffering from economic parity, must further contend with groups who 
have been suffering from culture acceptance. 

To cause racial (Black) minorities to compete against culture minorities 
for contracting opportunities with DOD, even using the rule of two , 
racial minorities cannot compete against a culture-designated minority 
because of the long tradition of economic sophistication enjoyed by 
the latter. 

Because of the recent Court ruling, defining minority status, all that 
the Statute intended should be reviewed for its effect on the target 
groups." Especially in implementing the Interim Rule under (FAR) Part 
13, for exclusive "competition" among SDB concerns. 

With the minorities "and their homeland identity, it can be forseen 
that with the "rule of two," foreign made products that can be obtained 
and are "acceptable substitutes" or "specified" by the Bid conditions, 
will be made available at prices the other minorities will not be privilege 
to How much of the volume of DOD's commitment to minority procurement 
of the 5 percent goal this will amount to, there is no immediate answer. 
It might be determined with some degree of accuracy by examining DOD s 
procurement under P.L. 95-507!! 




A Minority Business Enterprise 



There is intended no negative meaning by the above statement, but it 
opens up the possibilities that if DOD had more procurement activity 
with small and disadvantage business firms under P-L. 95-507 then it 
did under the 8(a) program, with the "new minorities" now as a resource 
the opportunities for the historical minority is negatively impacted. 

It is seen by this writer that unless the "rule of two" is implemented 
using "apples with apples" and not "apples" with "watermelons" a disparate 
effect" will be the result of a well-intended Statute* 

It is my belief that DOD has higher responsibility in determining SDB 
other than self certification as outlined in subpart 219.3- "Determination 
of Status as a Small Business concern" . It would appear to this writer 
that if SBA will be called in only to determine the status of a SDB 
under protest, why not contract with SBA and determine their status 
during the certification process. More money, time and effort could 
be saved with this process and a major effort could then be given SDB 
who have been certified by SBA. The outlined process under this sub 
section opens the door for too much cheating and there is no need for 
another "60 minute" expose of a benef icientual law. 

Subpart 19.8 - Contracting with the Small Business Administration (the 

8(a) Program) should be a mandatory requirement and not an option. 

8(a) contractors are firms that have been, properly screened and identified 

for the capabilities to perform in the areas of their qualifications. 

Every governmental body should be required to use these companies unquestioi 

by the standards met through the SBA 8(a) certification process. Every 

congress person who has supported an 8(a) company should insist that 

this be the rule. .^ ''^ 

The contents of this letter are meant to be critical of efforts by 
governmental units when they do not foresee the wisdom of their actions, 
although well intended. There is evidence this Statute resulted from 
DOD's inability to implement P.L. 95-507, and this effort is a modification 
of the Economic Development 10 percent mandate for MBE's of an earlier 
time. The efforts are to be applauded, but they should be reviewed 
very carefully as to the impact on the intended audience. 

Sipcerely, 




'Norman Macon 
Chief Executive Officer 



cc: Congressman Tom Luken 

Congressratan Bill Gradispn 
Senator Metzabaum 
Senator Glenn 
Hertha J. Williams, SBA 



PENNZOIL PRODUCTS OOMIFAIMY 

PENNZOIL PLACE • P.O. BOX 2967 • HOUSTON. TEXAS 77252-2967 • (713) 546-4000 



CARROLL C. COOK 
Vice President, 
Fuels Marketing 



May 29, 1987 



Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd. Executive Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 



Re: PAR Case 87-33 



Comments ''of Pennzoil Company and 
Pennzoil Products Company 



For over 20 years, Pennzoil Company has been awarded fuel supply 
contracts, on a competitive bid basis, to supply the Department of Defense 
(DOD) with jet fuel and other petroleum products. During that time, we 
have established a reputation for product quality and reliability of 
supply at a fair price. Consequently, while we recognize the department's 
desire to promote the ability of small disadvantaged businesses (SDBs) to 
compete for fuels contracts, we must vigorously oppose adoption of the 
department's most recent proposals regarding SDB contracts on the grounds 
that they unduly disadvantage historical, larger business suppliers and 
concurrently violate the administration's commitment to fiscal austerity. 

As both a crude oil producer and a refiner/marketer of gasoline and 
other petroleum products. Pennzoil appreciates the opportunity to comment 
on the DOD's proposed rule to develop procurement methods to be used to 
implement Section 1207 of the National Defense Authorization Act of Fiscal 
Year 1987 (P.L. 99-661). The proposed methods are intended to achieve a 
goal of awarding 5 percent of contract dollars to SDBs. While the goal 
itself is laudable, the mechanisms proposed attempt to achieve that goal 
at the expense of fair and open competition and in spite of proven track 
records of reliable supply and lower cost altiernatives . 



1-0008/1 



A PENNZOIL COMPANY 



Pennzoil has serious concerns regarding both procurement methods that 
have been proposed. The first proposal being considered would allow a 
d^r»-cf award to an SDB firm, without providing for full and open 
competition in order to achieve the 5 percent goal. Penn::oil believes 
that removing competition in an attempt to achieve that goal arbitrarily 
confers an .eriormous and unfair competitive advantage to SDB LoncernL: and 
^^111 ultimately cost U.S. taxpayers millions of dollars in overpayments. 

• Moreover, this lack of competition could lead to ^n- abuse of the 
disadvantaged minorities by promoters, brol-ers and ptherif, which could 

■result in. an increase in uneconomical and non viable haziiictz 
investments. Thus, national security could be endangered by fuivln^ the 
Defense Fuels Supply Center (DFSC) to rely on marginal operating units not 
capable. of performing their contractual commitments. 

The second procurement proposal under consideration would establish a 
10 percent preference differential for SDB concerns, also when the 
preference is 'determined necessary to attain the 5 percent goal . In other 
words an award could be given to an SDB concern whose bid is up to 10 
percent higher than the lowest bid offered. Pennzoil believes that this 
proposal is ludicrous, especially when applied to fuel sales. As you 
know, companies such as Pennzoil compete on very small margins. Allowing 
SDB concerns to successfully bid up to 10 percent above other bids again 
provides an outrageous, unfair advantage to those concerns. Those SDB 
concerns would certainly not be disadvantaged with the huge profit margins 
that they could reap from this type of bidding system. 

In the current economic climate and faced with a spiraling federal 
deficit, this administration should be particularly vigilant about how 
federal' revenues are managed and spent. It makes absolutely no economic 
sense for the government to consciously lose revenues by overpaying (by up 
to 10 percent) for any products when competitively priced alternatives of 
comparable or better quality are available. Even in the haste to attempt 
to reach a magical 5 percent goal, there is no justification for this 
proposed rule, especially when the government would likely lose revenues. 

Further, placing such a politicized administrative burden on DFSC 
would effectively bi'^akdov^ui their "fair and impartial" status with current 
legitimate suppliers, thereby inviting more requests for favored 
treatment . 

Pennzoil has always been a company that believes strongly in fair 
competition. We also believe that all companies must work to remain 
healthy, viable and flexible, particularly during tough economic times. 
However! companies - large or small - should not be a^ heavily subsidized, 
while at the same time not subject to competition, as this proposed rule 
■ would assuredly allow. 



We appreciate this opportunity to share our concerns 

r«ly, 

Carroll C. Cook^ 
Vice President 
Fuels Marketing 




CCC/mad 
1-0008/2 



Product Research 



Incorporated 



Computer Applications 
Operations Research 
Sen/ices and Equipment 



1033 Mill Creek Drive 
Feasterville. PA 19047 
Telephone: (215) 322-2600 



May 30, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W.Lloyd, Executive Secretary 
ODASD (P) DARS, C/0 OASD (P&L) (M&RS) 
ROOM 3C841, The Pentagon 
Washington DC 20301-3062 

Subj: Department of Defense Federal Acquisition Regulation Supplement; Implementation of Section 1207 of 
PL 99-661; Set Asides for Small Disadvantaged Business Concerns 

Dear Mr. Lloyd: 

As a SDB we are in support of the spirit of PL 99-661 and wish to include the following comments in its 
implementation: 

If an SBD needs to subcontract work to flesh out the particular area of expertese then he should be allowed 
to do it by subcontracting to other SBDs rather than with non-SBD help. 

The protest procedures should be tightened to preclude the dilution of the effectiveness of the law by its 
enemies, i.e., frivolous protests, delaying tactics. On the other hand "fronts" and their users should summarily be 
prosecuted to the highest extent of the law. 

Where contracting activities are at the 5% goal with current programs, make the new goal an additional 
goal. In many cases the 5% goal currently reached is done via maintenance and menial service contracts rather than 
engineering and scientific work. 

Make more of the work available to non-Washington SBD's. 

You have a very difficult task, please call me if you need any clarification in our comments. 




Sincerely, 



Delis Negron, Jr. 
President 
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1000 SCHOOL DRIVE 

JACKSONVILLE, ARKANSAS 72076 
I^V. 501-982-5256 



July 10, 1987 



Mr. Charles W. Loyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (PSL) (M&RS) 

Room 3C841 

The Pentagon 

Washington, D. C. 20301-3062 
RE: DAR Case 87-33 
Dear Mr. Loyd: 

We have just been made aware of the recent (June 1, J987hinterim rule issued 
by the DARC requiring the set aside for SDB's. 

We have contacted the Little Rock Air Force Base Contracting Office and they [ 
advise that the rules recently issued to them require that 100% be set aside for| 
SDB's for all contruction projects over $25, 000. I am baffled by a goal of 5% • 
of the DOD budget being interpretted by someone to be 100% of the local 
construction contracts. 

We do not feel that this will serve in the best interest of anyone, even the SDB's 
in our area. At best, it can only cost the Little Rock Air Force Base additional 
construction money. It is our understanding that the contracting officer is allowed 
to exceed fair market valve for SDB contracts by 10%. I can understand the concern 
for minority businessess, but it does not seem reasonable that 100% of the contracts 
be set aside and that the contracting officer would be allowed to pay a 10% premium. 

Please include my strongest possible objecption to this rule. 




T. R. Bond 
President 



GENERAL CONSTRUCTION — INDUSTRIAL — 
METAL BUILDINGS 



COMMERCIAL 




E WHINNEN CONSTRUCTION 



4620 Edison, Suite H Coiorado Springs, Colorado 80915 (303) 591-9394 



July 15. 1987 



Charles W. Lloyd 

Executive Secretary 

ODASD (P) DARS 

% OASD (P & L) (M & RS) 

Room 3C841 

The Pentagon 

Washington, D. C. 20301-3062 

RE: INTERIM RULE FOR SMALL DISADVANTAGED BUSINESS 




Dear Mr. Lloyd: 

In response to the above referenced interim rule I urge you to 
consider the impact this will have on all construction firms 
contracting with the Department of Defense. 

I believe that set asides for small disadvantaged businesses 
is a proper program provided the bidding is competitive and 
the firms involved are qualified. 

This interim ruling has been implemented in the Colorado Springs 
area and the result has been that several projects have been 
withdrawn from competitive bidding. I do not believe that 
restraining or limiting competition is now or will ever be 
in the best interests of government contracting. 

There are many small business contractors performing work for 
the Department of Defense and we all work in one of the most 
competitive industries in the country. This interim rule will 
serve to eliminate the foundation of our industry with severe 
economic impact. 

Very truly yours r 
E. WHINNEN CONSTRUCTION 




Eugene^hinnen 
PresiOent 





EW/m jw 



July 16, 1987 1^ 



Defense Acquisition Regulatory Council 
Attn: Mr. Charles Lloyd 
Executive Secretary , ODASD (P) DARS 
C/0 OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 

VJashington, D.C, 20301-3062 
Dear Mr. Lloyd: 

I am writing to express my support for the regulations 
that the Department of Defense has developed to reach its 
5% minority contracting goal. In general, I think they 
represent a step forward and at least a good starting point 
for going ahead with implementation. I especially support 
the intent to develop a propsed rule that would establish 
a 10% preference differential for small disadvantage 
businesses in all contracts where price is a primary decision 
factor . 

However, I am concerned that several important questions 
have been overlooked in the published interim regulations. 
First, there are no provisions for subcontracting. Second, 
there is no mention of participation by Historically Black 
Colleges and Universities, and other minority institutions. 
Third, it is not clear on what basis advance payments will 
be available to small disadvantage contractors in pursit 
of the 5% goal. And finally, partial set-asides have been 
specifically prohibited despite their potential contribution 
to small disadvantage participation oat DoD. 

I urge the Defense Department to address the aboVe 
issues quickly, and to move forward aggressively in pursing 
the 5% goal set by law. 

Sin/^erely, 

/f ''Steven Reece 
/ President ^ 

SR/dh 




cc: William H. Gray III 



GRAVES 9P ^si^i^^ocuUe^, i^^. 

3104Catalpa, Suite #8 
P. O. Box 1549 
PINE BLUFF, ARKANSAS 71613-1549 
cf m4»a^ muOde^ Telephone: 535-4123 



July 16, 1987 



Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 

The Pent agon- Washing ton, D.C. 20301-3062 
RE: DAR Case 87-33 
Dear Mr, Lloyd: 

Graves and Associates, Inc. strongly opposes the interim regulations 
implementing Section 1207 of Public Law 99-661, the National Defense 
Authorization Act for Fiscal Year 1987. 

The Rule of Two set-aside for small disadvantaged businesses (SDB) is 
not necessary, nor authorized by Congress, to achieve the goal of 
awarding 5 percent of military construction contract dollars to small 
disadvantaged businesses. 

The ten percent allowance is nothing more than add-on cost. Fair 
market prices are exclusively the product of competition for the 
lowest possible costs. *The Rule of Two is an invitation to abuse 
taxpayer dollars and favors certain segments of the population, a 
form of reverse discrimination. 

I urge that the interim regulations not be implemented until such time 
as the Department of Defense conducts an economic impact analysis of 
the regulations in compliance with the Regulatory Flexibility Act of 
1980. Thank you. 

Sincerely, 

Don C. Graves, President 
DCG/kk 




W. M; Z. MANUFACTURING CO.. INC. 



359 BURNHAM STREET 
EAST HARTFORD, CONN. 06108 
TEL: (203) 528-7194 
TELEX: 643-774 



June 26, 1987 



Defense Acquisition Regulatory Council 
Attn: Mr- Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

I am writing to express my concern, about the interim 
regulations that the Department of Defense has developed to 
implement the (5%) minority contracting goal. Although the 
regulations are a step in the right direction, it appears 
that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not provide for 
the participation of either historically Black colleges and 
universities or minority institutions. Third, it is unclear 
on what basis advance payments will be available to minority 
businesses in pursuit of the (5%) goal. Finally, partial 
set-asides have been specifically prohibited despite their 
potential ability to facilitate minority business participa- 
tion. 

I urge the Department of Defense to address these issues 
quickly and thoroughly in the final regulations. 




July 15, 1987 



Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
Defense Acquisition Regulatory Council 
c/o OASD, (P&L) (M&RS), Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

I have had the opportunity to review copies of information forwarded to 
your offices from Mr. C. Michael Gooden, President of Integrated Systems 
Analysts, Inc., which sets forth recommendations to increase the probability 
of the successful implementation of Section 1207 of PL99-661. I heartily 
support his recommendations and encourage the consideration of his 
observations and the incorporation of his astute ideas. 

We are concerned, here in the Small Business Community, about efforts to 
assist with the implementation of this important legislation. Now that 
the 5% set aside has been established by law, we want to be sure that 
there are mechanisms in place by which Small Disadvantaged Businesses (SDB) 
can comply and can, in fact, realize the goals of this legislation. We do 
not want to leave the SDB without adequate and vigorous support, and without 
a concrete system which provides for total and successful participation 
in the entire process. 

We commend past contributions to the developments in this area of procure- 
ment. It is with your active involvement and receptivity that the goals 
will be realized. 

Sincerely, 




Rosfe H. Elder 
Executive Director 



RHE.JC.f 



Rose Elder & Associates. Inc. • 1725 K Street, N.W. • Suite 1112 • Washington, D.C. 20006 • (202) 857-0745 



W&R ASSOCIA TES 



P.O. BOX 604 
NORWICH, CT 06360 
TELEPHONE (203) 889-5950 



P.O. BOX 6637 
HARTFORD. CT. 06106 



June 19, 1987 . 



Defense. Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr- Lloyd: 

I am writing to express my concern about the interim 
regulations that the Department of Defense has developed to 
implement the (5%) minority contracting goal. Although the 
regulations are a step in the right direction, it appears 
that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not provide for 
the participation of either historically Black colleges and 
universities or minority institutions. Third, it is unclear 
on what basis advance payments will be available to minority 
businesses in pursuit of the (5%) goal. Finally, partial 
set-asides have been specifically prohibited despite their 
potential ability to facilitate minority business participa- 
tion. 

As a consultant that represients a number of 8(a) and 
minority business concerns, I have found that contract splits 
have been an essential tool in assisting MBE's in the main- 
streaming effort. In instances where contracts are either 
large in volume, highly critical and/or time critical buys - 
the contract splits have afforded MBE's a greater resource of 
follow-on contracts and has enhanced the pool of available 
contracts. Many of the contracts that emanate from the 
aforementioned source are on prime contractor's "keep list". 

I urge the Department of Defense to address these issues 
quickly and thoroughly in the final regulations . 




Ronald V. Williams 
Principal 



Editorials 



Catch up on computers— or else 

Anhilccls. cnginccns and coiilraclois cnleri.ig ll.cii icspco- 
S^^c 'nscil linos in .he culy 1950.s were p.obab y n.o.e 
concS tl'ci. slide mies ihan ll.c pronuse o a 
;S 1 co«M>lica.cd tool lh:u could aulomale repcuuve 
aXedious calculations. If U,cy started fa.mUes w'. Inn he 
Ss five ycani ol iheir ca,ee«. they could be grandpa.ents 
by n w. But in those sa,nc years, the first co«»nerc.al 
Sn mL has become a grea.-Brandparcnt to ^i^ ^^T: 
c es on the nuuket. Such sha.ply accelerated hie cycles 
hKrc4e ln ca,lv .he respo.isibility of those .n constmcuon to 
undemand and manage lh«c powerlul lools 

Coniputer useiii in other industries are way ahead ol l.c 
ff-une ' liey've developed coin|)Uter planning strategies that 
§ reel t 2 computer purduses. they've joined computer 
SaiUs org^mi/ation!. and diey be ong to user groups 
hat cariT a lot of dout witl. PO-rftiUomputa^^^^^^^^^ 

Constmction iiidustn' users arc playing catch-up (sec 
n 34) lliat reciuircs a coiporate commitment to the cxi)cn- 
'Wc computer e(|uii)mei,t aaiuired and a i esponsibiluy to 
Ciitor he trends that could render it obsolete, llus can- 
Tt be achieved unless constniction indasto^ TlS^ZS 
lo master computer .echnology as it applies to hen busi- 
es. Some users will respond tluu .1.0., I-^Oj business^ s 
constriction, not computer technology- Uui with tht att 
Smology s changing, almost all phases of construcucm 
nZ have some comp.uer input, and users who arc slow to 
. follow will suiely bo kit behind. 



cnch.llv to address those problems. l'.q|ecl.s should be 
Sec od accordingly, wi.h an eye toward inax«n./..ng con- 
Sg expoi ienc' while limiting the p<.tential impact that a 
is iness's failure to perform will have on national dolon c. 
Wo suggest that the Defense Dept. go back .he d.auu g 
blind when it crafts its final rule, llio Rule of wo concc 
is si.nply an administrative expedient to meet arbitraiy go Is 
and it has an unnecessarily severe impact on the competitive 
bidding process. 




Trashing the Rule of Two 




llirio conies a jKiint when special emphasis l>;«g'-;n"Y' 
federal cons.i.u.ion prociu^emont become more like the 
wagging the dog. Ilio over cxpa.uling use of the so-called 
Rule of I wi, onuop. in the Dep.. of Delonso is a good 
exaiiiDle (see p. 71). 'lliis rule stalled out as a way to 
channel more ..I .ho $8 billion a year it. defense constnic- 
lion work to small businesses. Uut now it is also l>c.>«g "scd 
lo set aside work for small di.sadvantagod businesses (.SDIJs). 

•Ilieie is a place In ledcral contracting lor pi;ogi-an>s lliat 
allow small businesses ai«l tho.sc owned by nunonties and 
women lo compote with die giants of industi7. 11«e Icderal 
Kovernment has a social responsibility m addition lo its 
function as a p. <K..rei of goods and .sen^ices. But t ic s<K:.al 
rosp«,nsibility thai calls for fairness also doniands that s c- 
cial interests be cu. olfa. a certain jKHnt I. is ludicrous ll a 
small disadvaniagod and niinonty-owned finiis be given fi.st 
crack al the cream ol a niuhibillioii-dollar constimtion biid- 
gcl. while experienced aiid cllicient mainslieam producers 
sit on their hands. _ . . 

Uy definiticMi. SOhs lad oi)|M»rtunity, experience, hnaiic- 
ing and skills. Programs lo reme<ly dial musl be tailored 



Emphasizing technology 

llie creation of a National Institute of 'rodinology. pro- 
nosed in a Senate bill, could help put tedinologj- iranslo. in 
die U S. on die front burner, where it bdongs. As pro[)osed 
by Uic innucntial diainnan of the Senate Commerce Sci- 
ence and Iransportalion Committee. Ernest !•. llc.llmgs. 
Sill would move die National Bt.reau ol i>'^;^;';<l^^^^ 
its building and fire tcdinolog>' centers) into NI I (tNR b/-J 
D 7) And there's much more Uian a name diango. 
' ■ Money iudio.i/.ed by die bill would stiinulate tccln.olugv 
trl'or through creation of regional r^deral-stuK. c^^^^ 
around die countiT- For the current wo'-f « '^' ^ 
might be little additional money, but results "I 
coM be more dlectivdy made available to mdus.n lo. 
commercial application. It is a good idea. 

The landfill as art 

Ihe nation's abundance of garbage, piling up in unsigh.lv 
"Mount Trashmores" from coast to coast, is a source ol 
pride (o nobody. But .hero is now hope. 
' Within a few years, a dump in Neu Jersey 
..leaning to die disparaging tenn "junk art. J"^^^^^^^^^^^^^^ 
design by artist Nancy Molt, the Hackcnsack Mcacloulaiuls 
SoiHiient amimission (HMDC) is planning «> trans loi m 
a .57-acro landllll into a piece ol land-scape a. . It ^mI Ik 
visible to millions of commuters and tourtsts wh<) iravcl t • 
and Ln New York City via die New Jci-sey lunip.ko. 
Ainuak or Newark Aii1K>a (scr p, 2o). . 

"nif landfill will be do.sc^ a.>d sculptec into mounds, 
with a covering of grass and odier plants. Skv ^^^f;^ 
will be called, will provide caiolully airanged v sias ol Uu 
.isiiiK and setting sun and moon through mounds and .s ocl 
Stlies. hs d'osign is meant lo provide an «ng 
appearance to those who pass by, as xvdl as lo diosc who 

''"wSe^biidSs dscwhoie have been luinod t() iocieaii«.n- 



al use sudi as parks. HMDC says diis wot.ld Ix.- the b. st 
t<, create public art. To.d.o extent /''^ 1"' ^ 
cannot be recycled ibr the public good. 
lo find soniching positive in a g.«.w.ng nal.oi«il piobUm. 



The Council believes the following concerns/questions need to 
be addressed: 



1. Is DOD aware that this "rule of two" will effectively 
foreclose all bidding opportunities from firms which are 
not disadvantaged? : 

2. Does not the "rule of two" in the construction industry 
become an exclusionary 10 0 per cent rule for 
disadvantaged firms over the next three fiscal years? 

3. Has not the construction industry exceeded the 5 per 
cent threshold/ cited in the regulation as the goal to 
be achieved r for years? 

4. Is the construction industry — the very industry 
currently in compliance — the only industry impacted by 
the interim rule? Is aerospace affected? Research and 
development? High technology contractors? If notr why 
not? 

5. Was an economic impact statement conducted? If not^ why 
not? If one was compiled, what was the projected impact 
on small business organizations in the construction 
industry? 

6. Why were no public comments received prior to the 
implementation of the interim rule? Why an interim rule 
in the first instance? Has the Administrative 
Procedures Act been violated? 

?• Did the DOD acquisition regulation get 0MB clearance? 
If notr why not? 



M727 Saticoy Street North Hollywood, California 91605 

(818) 983-2299 (818) 764-8031 



July 7, 1987 



Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P> DARS 
c/o OASD (P&L) <ri8.RS) 
Room 3C 8 'fl 
The Pentagon 

Washington, DC 20301-306S 
Dear Mr. Lloyd: 

I am indeed writing to express my concern about the interim 
regulations that the Department of Defense has developed to 
implement the 5'/. minority contracting goal. Although the 
regulations are a step in the right direction, it appears evident 
that a number of important issues have been overlooked. 

First . the regulations contain no expressed provisions for 
subcontracting. I am a subcontractor . I am a small black moving 
and storage company who at this time is having the most difficult 
time acquiring business from Department of Defense prime 
contractors, due to the fact that they expect me to compete with 
the largest companies in the trucking industry - to offer the 
largest discount to get business from them. 

When I am outbid and can no longer compete, they deny me 
business. No preference is given to me because I am a small 
struggling company. It's just like my opening a quick-stop store 
next to a 7-Eleven or a Grace's Computer Company next to an IBM 
Center - I am no competition to them, thev oet the business and l_ 
Qo out of business . This is what is happening to me now - it is 
a reality with all small minority companies: inability to 
compete. 

Second, the regulations contain no express provisions for the 
participation of either historically black colleges and 
universities or minority institutions. My daughter will be a 
senior this year, with plans for attending a black college. What 
provisions are you implementing to make it possible for my 
daughter and other minorities who have the 3.8 and ^.0 aptitudes, 
but cannot afford the ever-rising expense of the ever-growing 
cost of our fine colleges and universities? They should have 



Mr- Charles W. Lloyd 
July 7, 1987 
Page S 



that choice and, Yes! the budget should and can allow these 
provisions. Third, it is unclear on what basis advance payment 
will be available to minority businesses in pursuit of the 5% 
goal. Finally, partial set~asides have been specifically 
prohibited despite their potential ability to facilitate minority 
business participation. Why? 

I urge the Department of Defense to address these issues quickly 
and thoroughly in the final regulations- 

If the Department can spend BILLIONS of dollars on aircraft parts 
that are worth hundreds; if the Department can spend BILLIONS on 
eouipment that isn't even proven to be operative for that cause 
for which it is purchased; if the Department can spend BILLIONS 
of dollars on what I've heard to be mistakes in spending, then, 
why, I ask, can't .the Department of Defense be more effective in 
what is attributed to the future success of our great country and 
that is: 

1. Black small businesses, and 

2. Black historical colleges, universities and 
minor i ty inst i tut ions . 

These are necessary, mandatory, and would give the Department's 
budget a face-lift. More credibility would be due you, Mr. 
Lloyd, for implementation of these provisions, that have for so 
long been neglected items, and inadequacies on the part of your 
soending power. 




Is. Grace Bryan, President 
Golden State Transfer 

GBsewt 

cc: SBA - Los Angeles 

SBA - San Francisco 

Hon. Parren J. Mitchell - MBELDEF 

BBA - Los Angeles 
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July 1, 1987 



Mr. Charles £• Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 
ODASD (P) DARS 

c/o OASD (PNL) (MNRS) ROMM 3C841 
Pentagon 

Washington, D.C. 20301-3062 



Dear Mr. Lloyd: 

You recently received a letter dated June 1, 1987 from Mr, Hubert 
Beatty, Executive Vice-President of the Associated General 
Contractors of America, with regard to DAR Case 87-33. Mr. Beatty^s 
comments on the interim rule implementing the goal of awarding 5% of 
DoD contract dollars to small business concerns, owned and 
controlled by socially and economically disadvantaged individuals 
(SDB's) and the establishment of a "rule of two" regarding these 
set^sides. 

Please be advised that the Alabama Branch of the Associated General 
Contractors of America whole heartedly agrees with Mr. Beatty^s 
remarks. We would like to urge you in the strongest sense to resend 
this interim rule, furthermore, we feel that it is in the best 
interest of all taxpayers that there be a national policy to award 
government projects to the lowest responsible bidder without regard 
to race or size. We, who are in the trenches on a day-to-day basis, 
are exposed to excessive government spending where the taxpayer's 
dollars are not utilized to the fullest. To continue to come out 
with additional programs, where we are not getting the most for each 
of these construction dollars, is just a bit too much. 

Thank you for you consideration in this important matter. 



Sincerely , 





Hagood 
Direcfco 
Alabama Branch SBC 
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July 10, 1987 



Defense Acquisition Regulatorir Council 

Attn.: Mr. Charles Lloyd, Executive Secretary 

OBASD (P) OARS 

c/o OASD (P«L) (M4RS) 

Room 3C841 

The Pentagon 

Washington, O.C. 20301 

RE: OAR Case 87-33 
PL 99-661 

Dear Mr. Lloyd: 

I am writing to express my endorsement of the above-referenced 
Regulation. Lee Wan & Associates, Inc. is a Disadvantaged Business 
graduated from the 8(a) program in October, 1986. The newly enacted 
Regulation would enable an 8(a) graduate, such as ours, to provide an 
orderly transition from an otherwise sudden graduation syndrome to a 
semi -protected arena which offers opportunities in between full 
competition and no competition. 

We are looking forward to taking advantage of the intent of the 
Regulation to the fullest, and we are confident that a very useful purpose 
can be served through this effort. 




Lee\Wan, Ph.D 
President 



• » 



P.E. 



LW:bf 




r\t\ai ui>jc:i.uf cil. civil, (.ilt.'i :r,i'irj »l. i m-nJ- i.-.ii-iif :ril. t-^nvir-cji irnor >t.al. j-;-.t.fiir;u iml. irvi >v"' HJ stirir'vineii cu ir.J canF.-,u ucuion management: 
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Mr. M. D. B. Carlisle 

Asst. to Sec'y. Defense, Legis. 

Department of Defense 

Room 3E822, The Pentagon 

Washington, D.C. 20301 

Dear Mr. Carlisle: 

I have recently received the enclosed correspondence regarding a 
matter involving your agency, and because of my desire to be 
^IspoLivrirall^nquiiies, I would appreciate having your 
comments and views. 

Your early consideration of this matter will . be appreciated . If 
con^eSient, I would like to have your reply in duplicate and to 
have the enclosure returned. 

Please refer to SF, 50-2 in your reply. 



With kindest regards, I am 



Most sincerely. 





LAWTON CHILES 



LC/ma 
Enclosure 




REPUY TO: FEDERAL BUILDING. LAKELAND, FLORIDA 3S801 



NATIONAL CONSTRUCTION INDUSTRY COUNCIL 



1919 Pennsylvania Avenue, N.W. • Suite 850 • Washington, D.C. 20006 • (202) 887-1494 



June 17, 19 87 



The Honorablje La wton Chiles 
United States Senate 
Washington r D*C. 20510 

Dear Senator Chiles: 

As you may know, the Department of Defense recently 
issued a regulation which dramatically changes the way in 
which DOD contracts will be let in the future. The new 
regulation was published on an "interim basis" in the May 4, 
1987 Federal Register and is entitled "Department of Defense 
Federal Acquisition Regulation." 




We are writing to convey our strong objection to the 
proposal. If our interpretation of the proposal is correct, 
the 90 per cent of construction companies in the U.S. which 
are by definition considered small businesses, will be 
precluded from bidding DOD-related projects for the next 
three fiscal years. Simply stated, that prospect is 
unacceptable. We cannot believe that effect was intended by 
Congress. 

The new rule will in most cases foreclose bid 
submissions from firms which are not defined as being small, 
disadvantaged businesses. In general, if DOD is aware of two 
such firms in the area (known as the rule of two), DOD 
contracting officers are directed to set-aside the entire 
project for the small, disadvantaged business community 
(SDB's). Only bids from SDB firms will then be solicited. 

Contracting officers around the country are now 
telling engineer and contractors, some of whom have built DOD 
facilities for decades, that they need not apply for the next 
three years. Accordingly, NCIC believes that hundreds of 
such firms will either go out of business or establish false 
disadvantaged fronts in order to qualify. 



M mhers of NCIC: American Concrete Pavcnwnt Association - American Consulting Engineers Council - American Insurance Association - American Rental Association - American 
limd amJTransportation Builders Association - American Society of Civil Engineers - American Subcontractors Association - Associated Builders and Contractors - Associated Equipment 
)iMrih|^^^socia(ed General Contractors of America - Associated Landscape Contractors of America - Association of the Wall & Ceiling Industries-International - Construction Industry 
''''»»^^BK«*«ciation - Door and Hardware Indimte - Mechanical Contractors Association of America - National Asphalt Pavement Association - National Association of Minority 
. ntr^^^alional Association of Plumbing Heatii^-Coolihg Contractors - National Association of Surety Bond Producers - National Association of Women in Construction - National 
Instructors Association - National Electrical Contractors Association - National Society of Professional Ei^ineers - Portland Cement Association - Prestressed Concrete Institute - Sheet 
;jo(al and Air Conditioning Contractors National Asaciation - The Surety Association of America. 



June 17, 19 87 
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We have attached a series of questions to this letter 
which have yet to be answered* We encourage you to convey 
these concerns to the Defense Department and ask them to 
formally respond. Additionally, we have attached a recent 
editorial in the Engineering News-Record on the subject.. 

In the final analysis, this issue involves simple 
fairness. A "rule of two" should not become a rule of 100 
per cent. And yet that is the effect of the interim rule. 
Telling small businesses around the country to "go away" for 
three years, particularly in an industry which is in 
compliance with all Congressionally mandated utilization 
goals, cannot be sound public policy. 

If you have any questions regarding NCIC or our views 
on this policy, please call us at 887-149 4. We would be 
pleased to meet with you at your convenience to discuss our 
position. 

^I'ncerely, 

Griig^ Ward 
Executive Director 

GW:ldt 

Enclosures (2) 

cc: American Consulting Engineers Council 
American Rental Association 
American Society of Civil Engineers 
American Subcontractors Association 
Associated Builders and Contractors 
Associated General Contractors of America 
Associated Landscape Contractors of America 

Association of the Wall & Ceiling Industries - International 

Mechanical Contractors Association of America 

National Association of Surety Bond Producers 

National Association of Women in Construction 

National Constructors Association 

National Electrical Contractors Association 

National Society of Professional Engineers 

Prestressed Concrete Institute 

Sheet Metal and Air Conditioning Contractors 

National Association 
The Surety Association of America 




Mr. Charles W. Lloyd 
June 1, 1987 ' " 
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• product of competition. Competition forces business firms to seek 
the lowest possible cost methods of producing or providing service. 
The fair market price must be one arrived at through competition, 
not developed by in-house cost estimates and catalogue prices. The 
price estimating methods proposed in the interim regulations: are not 
subject to pressure from, and conditions in, the marketplace and must 
not be used to develop a fair market price. 

The pressures to exceed the five percent goal are likely to influ- 
ence government estimators to inflate their estimates in order to 
provide SDBs with the opportunity to develop a non-competitive price 
within the protective ten percent statutory allowance. Not only will 
the pressure to inflate the "fair market price" increase the taxpayer's 
costs, but the subsequent contract award price submitted by the SDB 
in the absence of full and open competition will further increase 
the taxpayer's costs. 

Use of "Rule of Two" Will Set Aside An Inordinate Number of Military 
Construction Projects 

The use of a "Rule of Two" mechanism as the criteria for setting 
aside contracts for SDBs will force contracting officers to set aside 
contracts in numbers which bear no relationship to the 5 percent ob- 
jective. Experience with the existing small business Rule of Two, 
as contained in the FAR and the Defense Supplement to the Federal 

•Acquisition Regulation (DFAR), bears evidence to the indiscriminate 
results of a "Rule of Two" procedure. 

In testimony on the Rule of Two before the House Small Business 
Committee last June, the SBA's Chief Counsel for Advocacy stated that 
the Rule of Two "is a convenient tool for determining when set-asides 
should be made." AGC agrees that contracting officers find the Rule 
of Two to be a "convenient tool" for determining when to set aside 
procurements for restricted competition -- a "tool" which, in construc- 
tion at least, has resulted in a near-compulsion on the part of con- 
tracting officers to set aside nearly every construction contract 
on the agencies' procurement schedule. AGC is confident that exactly 
the same abuse will occur with the adoption of the "Rule of Two" for 
SDBs; that is, contracting officers will indiscriminately set aside 
any and every solicitation in order to meet and far exceed the 
"objective." 

An example of the problem that will result by the use of the 
Rule of Two as the criteria for determining SDB set-asides is the 
disproportionate number of contracts for restricted competition set 
aside by the Defense Department using the existing small business 
Rule of Two. In FY 1984, the Defense Department removed 80 percent 
of its construction contract actions from the open, competitive market. 
Of 21,188 contract actions, 17,055 were set aside for exclusive bidding 
by small buisinesses. 

•Contracting officers are delegated the responsibility to determine 
which acquisitions should be set aside for SDB participation. Contracting 
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Defense Acquisition Regulatory Council 
ATTN: Mr. Charles ¥,'. Lloyd 
Executive Secretary, 0DA3D (P) DAR3 
c/cOASD(P«=.L) (MaRS) 
Room 3CS41 
The Perttaqon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: . 

! am vriting to express my support for the regulations that the Department of Defense has 
developed to reach Its 5^ mi nority contract! ng goal . i n general J thi nk they represent a step 
forvard and at least a good starti ng poi nt for goi ng ahead vith i mplementation. i especiail y 
support the intent to develop a proposed rule that v/ould establish a 1 0% preference differential 
for small disadvantage business i n all contracts where price is a primary decision factor. 

Hovever, 1 am concerned that several important questicns have been overlooked in the published 
i nteri m regulations. Fi rst . there are no provisions for subcontracti ng. Second, there is no 
mention of participation by Historically Black Colleges and Univer-sities, and other minority 
institutions. Third, it is not clear on what bar^is advance payments will be available to small 
disadvantaged contractors in pursuit of the 5% goal. And finally, partial :5et-asides have been 
specifically prohibited despite their potential contribution to small disadvantage participation at 
OoO. 

i urge the Defense Department to addre-ss the above issues quickly, and to move forward 
aggressively in pursuing the goal set by law. 

Sincerely, ' 
Elijah R. Medley 

PRESI DENT INDUSTRIAL COMMERCIAL and MILITARY SPECIFICATION 

MEDLEY TOOL MODEL COMPANY short and long run 

PRECISION MACHINE - SCREW MACHINE PARTS - SHEET METAL WORK 
METAL FABRICATING WELDING. Mig & Tig - SPOT WELDING - SPRAY PAINT 
STAMPING - SILK SCREENING WELDMENTS 



C.E. WYLIE CONSTRUCTION CO. 

General Building and Engineering Contractors 
8282 BUCKHORN STREET • SAN DIEGO, CALIFORNIA 92111 • PHONE (619 ) 565-0912 




Reply to: 117 8e 
July 6, 1987 



Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD(P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 
Re: OAR Case 87-33 

OPPOSE ^ 

r E Wvlie construction Co. of San Diego, California enforces the decision of 
?he%SLocia?ed'''cineral Contractors of America to 0^ rjf NafionaJ 
reaulations "<n.»i ^n.^ntina Section 1207 of Public Law 99-661", the National 
D^f^n^e Autho r iTation Act^ for Fiscal Y ear 1987. We ^/^^^^^.^^^ :iUt:;y 
cannot feasibly achieve their goal of awarding 5 percent of military 
construction contract dollars to small disadvantaged businesses (SDB) . 

The interim regulations are not necessary nor ^"'^^5''^^"f„'^y,. ^^^^^"^ 
military construction. Furthermore, the contract award to SDB firms at prices 
;it exceeding 10 percent of fair market' cost is neither necessary nor 
authorized. Finally, the existing small business Rule of Two has proven the 
"SS^ or TWO- procedure to bear indiscriminate results or 80 percent or 
contract axons'" to be set-aside rather than the 5 percent goal. For these 
reasons we OPPOSE the " Rule of Two " set-aside for SDB. 



CEW/ccb 




J 




PERVIS D. BROWN 

PRESIDENT 



2940 MARY AVENUE 
BRENTWOOD. MO 63144 
314/968-2569 



July 9, 1987 



Defense Aoquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretaty, CDA9D (P) DARS 
c/o QASD (P&L) (M&BS) 
Room 3C 841 
The Pentagon 

Washington^ D.C. 20301-3062 
Dear Mr. Lloyd: 

I am writing to e3q>ress my concern about the interim regulations 
that the Department of Defense has developed to inpleroent the 5% 
minority contracting goal. Althoucfli tlie regulations are a step 
in the right direction, it ^spears that a nurnber of inportant issues 
that have been overlooked. 

First, the regulations contain no express provisicais for sub- 
contracting. Second, the regulations do not provide for the parti- 
cipating of either historically Black colleges and universities 
or minority instituticais. Third, it is unclear on \*iat basis advance 
payments will be made available to minority businesses in pursuit 
of the 5% goal. Finally, partial set-asides have been specifically 
prohibited de^ite their potential ability to facilitate minority 
business participation. 

As a minority business owner, I feel these are important issues 
that should be addressed in order that we may survive. The programs 
originated under 8(a) provide a much needed assistance program for 
all businesses, and I therefore urge the D^[>artnnent of Defense to 
address these issues quickly and thorou^ly in the final regulatiois. 



Very truly yours. 




PERVIS D. 
President 
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Egan-Ryan 
signs first 
union pact 

SMW ends another 
limbach contract 

BY DIANA GRANTTTO 

O/CONTRACTORi Staff 

PHOENIX, ARIZ. — Egan- 
Ryan Mechanical Co. here, an 
open shop since it was estab- 
lished five years ago, has signed 
a labor agreement with the 
Sheet Metal Workers following 
a dispute in which the union ac- 
cused the company of being the 
alter ego of a unionized Minne- 
sota contractor. 

Egan-Ryan chose to enter 
(JUm to Egan, page 19) 



SIX GROWTH 
MARKETS FOR 
MECHANICAL 
CONTRACTORS 
Billions of Current Dollars 



MAY -JUNE, 1987 




Market slows^ but not from tax law 



Market forces should cause 1987 
construction spending to slide 3% 



Despite pessimistic predic- 
tions last fall about the effects of 
tax reform on the construction 
industry, market forces, not tax 
law, will be the cause of a mixed 



BY ROBERT R MADER 

O/CONTRACTORi Staff 



Subcontracts clarified 



New A-401 gives 
subs more rights 

Special to Coi^tfracior 
Washington — Newly re- 
vised "Standard Form of Agree- 
ment Between Contractor and 
Subcontractor— 1987 Edition" 
(AIA document A-401), just re- 
leased by the American Insti- 
tute of Architects, clarifies the 
rights of subs in regard to pay- 
ments, retainage and a number 
of other issues. 

Thomas J. Barfield, chairman 
of the American Subcontractor 
Ass'n's AIA Liaison Committee, 
told Contractor that A-401 
has been written to parallel 
AlA*s newly released "General 
Conditions of Construction 
Contract," commonly referred 
(Turn to A-401, page 28) 



Guide spells out 
scope of work 

BY DIANA GRANITTO 

O/CONTRACrORi Staff 

Denver — ^ Comprehensive 
guidelines for defining the sub- 
contractor*s scope of work ac- 
cording to local practices have 
been published by an industry 
group here. 

Called Subcontract Scopes, 
the document aims to clarify bid 
packages for both bidders and 
those receiving bids. It also clar- 
ifies work categories for archi- 
tects, engineers and specifiers. 

Use is voluntary 
It is hoped that the voluntary 
bid descriptions will help "bring 
order to the sometimes chaotic 
(JUrn to Scopes, page 21) 




and sluggish construction mar- 
ket for the next three years. 

"The reality is not as bad as 
forecast," said Kermit Baker, 
director of economics, Cahners 
Economics, Newton, Mass. 

Still 'serious problems* 
"The pessimism that was per- 
vading the industry has not been 
realized. Still there are real seri- 



Proposals would 
revise downsizing 
in CABO code 

BY DIANA GRANITTO 

Of CONTR ACroRi staff 
Las Vegas — Intent on de- 
feating downsized piping and 
venting provisions in the 1986 
CABO One and IWo Family 
Dwelling Code, some indiistry 
groups are working within the 
code-change process. 

In a recent public hearing 
here on 1987 code amendments, 
the Texas State Ass*n of Plumb 
ing Inspectors proposed tables 
that would reverse some of the 
reduced pipe sizes called for in 
the plumbing provisions. 

BOCA supports changes 
Support for the changes came 
from a source that might sur- 
prise some observers: Building 
Officials & Code Administra 
(Turn to Code, page 23) 



ous problems with the construe 
tion industry," he said. 

Most of the construction 
economy peaked in 1985 and 
started to slide in '86, Baker 
said. Ikx reform just made the 
impact of the decrease more 
substantial. 

On most points, George A. 
Christie, vice-president and 
chief economist, EW. Dodge, 
New York, agreed with Baker. 
Overbuilding and the 20% com 
mercial building vacancy rate — 
30% in the southwest — will 
have more impact than tax re- 
form. 

Offices already weak 
"The office building market 
turned a year before tax re- 
form," Christie said. 

Fbr this year, total new con- 
struction is forecast to increase 
(Turn to Retail, page 22) 



Vew rule: 
itiinoiities 
get all bids 

BY DIANA L. AMREIN 

O/CONTRACTORi Staff 

Washington — Contractors 
were shocked last month to 
learn that only bids from small 
disadvantaged businesses will 
be accepted for Department of 
Defense projects until the end 
of 1989. 

Cited as a reason for this ac- 
tion was a Department of De- 
fense interim rule published in 
the May 4 Federal Register 

Interim rule protects minorities 
This rule amends the Defense 
Federal Acquisition Regulation 
Supplement of the National De- 
fense Authorization Act for Fis- 
cal Year 1987 (Pub. L. 99-661) 
called "Contract Goal for Mi- 
norities." 

Originally the statute, which 
was enacted in late 1986, per- 
(TUm to Minorities, page 23) 




iriot&jlr 




Job Log 



EPA tank regs 
offer promise 



BY JOHN A. SCHWEIZER 

OUT OF SIGHT but keep it in mind: Contamination of the water 
table by toxic manmade chemicals is a steadily percolating 
crisis throughout the world. The poisoning of our precious 
groundwater and aquifers jeopardizes the public^ health. It^ noth- 
ing less than an awifiil crime against nature itself . 

So, like it or not, the federal Environmental Protection Agency is 
proposing rigorous regulations designed to prevent leaks from the 
estimated 1.4 million (some say it's 10 million) underground tanks 
in the U.S. that hold gasoline, diesel fuel and Lord knows what 
other chemicals. 

Does your shop yard have an underground tank for gasoline or 
oil? Do you know if it's leaking? 

With about 84% of tanks lacking anticorrosive coatings, EPA csii^ 
mates that somewhere between 5% and 20% are leaking to some 
degree. Most tanks have useful life of 20 to 30 years, but too many 
(Turn to Job Log, page 30) 
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HinoriUes favored in DOD bidding rule 



(Continued from page J) 
litted DOD to enter into con- 
acts using' less than full and 
pen competitive procedures so 
lat ttji^^ncy could award 5% 
f it^^^Act dollars to small 
isa(^^^Hil businesses. 

Uno^BIc interim rule, con- 
acting oflFicers may allow only 
nail disaidvantaged business 
incerns to compete for fiscal 
;ars 1987/ 1988 and 1989. 

''I can't quarrel with the go- 
:rnment*s 5%, but the govern- 
lent's 100% is impossible," Joe 
lughes, J.R. Hughes* Washing- 
»n, told Contractor. 

''On the surface it is disturb-. 
ig. Possibly [the interim rule] is, 
misinterpretation,"* Hughes 
lid. One hundred percent ot 
tughes* business is government 
ork. 

But Gregg Ward, executive 
irector of the National Con- 
Tuctton Industry Council, a 
,'deration of associations with- 
1 the construction industry, 
oesn*t believe this is true. 

He said he has talked to sev- 
ral people at the Office of 
lanagement & Budget and 
one of them admits a mistake 
as been made. 



Code 



(Continued from page 1) 
)rs. BOCA is a member of the 
■ouncil of American Building 
>fficials. 

BOC^^resentatives en- 
ors^^^^|posals, said Julius 
•alla^^^HA staff liaison'. 

Fin1H|^g on this year's 
roposed" changes will take 
lace next fall. 



Local fights 
Meanwhile, plumbing con- 
actors, inspectors, unions and 
ther groups are battling to 
eep the code out of their juris- 
ictions. 

The reduced vent and pipe 
zes are being actively promot- 
d on a state-by-state basis by 
le National Ass'n of Home 
Guilders, original proponent of 
ie plumbing provisions (CON- 
RACTOR. May I, p. 1). 

When building officials who 
se the BOCA National Plumbing 
ode have asked for assistance, 
OCA has advised them to adopt 
te CABO One and IWo Family 
welling Code without its con- 
oversial plumbing provisions, 
t least temporarily, Ballanco 
lid Contractor. 

Rather than *bog down** the 
)de adoption process with 
ngthy, emotional debate, the 
rovisions can be considered 
rparately for possible inclusion 
ter, he said. 

Further evaluation of the 
\BO code is expected over the 
jxt three years as BOCA takes 
ver Jul y 1 as its secretariat. 
BOC^^j^^tes every three 
:ars ^^^^Krnational Con- 
rend^^HPiiding Officials, 
irrenl s^TCiariat, and South- 
n Building Code Congress In- 
rnational. The three groups 
»mprise CABO. 



Ward said NCIC's concern is 
fourfold: 

1. This is going to have a dev- 
astating effect on those con- 
struction concerns which have 
traditionally done work for 
DOD. 

2. DOD is implementing an in- 
terim regulation before it has 
received public comment. 

^And we don't think it^ a 
good way of doing business and 
may be in violation of the Ad- 
ministrative Procedures Act.** 



Normally, he explained, a 
rule is changed through a three- 
step process which involves: an 
advanced notice of proposed 
rule making during which time 
comments are invited, a pro- 
posed rule period of 60 to 90 
days for additional comments, 
and issuance of the fmal rule. 

3. DOD has not conducted an 
economic impact statement pri- 
or to issuing these rules even 
though the impact will be con- 
siderable. Ward explained that 



the Regulatory Flexibility Act 
of 1980 requires an impact study 
prior to the issuance of a pro- 
posed rule. 

4. NCIC has no objection to set 
asides for small, qualified, dis- 
advantaged businesses as long 
as the bidding process is fair and 
open to all parties, but in this in- 
stance it appears that participa- 
tion by all other companies is 
foreclosed, said Ward. 

Has scheduled meeting 

NCIC has scheduled a meeting 
with OMB to clarify procedural 
matters and to have Hughes ex- 



plain the impact of the interim 
rule on the construction indus- 
try. Hughes is a board member 
of the Mechanical Contractors 
Ass'n of America and mcaa's 
representative to NCIC as well as 
a member of the executive com- 
mittee of NCIC. 

And after the meeting with 
the OMB. NCIC may gel a meet- 
ing at the White House, added 
Ward. 

In the Federal Register report, 
the contact person listed was 
Charles W. Lloyd, executive 
secretary of the Defense Acqui- 
(Turn to Minorities, page 27) 




Whether the Job calls for strut, hangers 
and supports for multiple pipe runs or 
single runs where Individual pipe 
hangers or supports are heeded, ^Line 
offers you the complete choice. . 
Easy to use and easy to order. The lob is 
done right and in less tlmia than with 
other systems. Available from one 
source — your local wholesaler. 
The support you need ^ the selection 
you want— when you want It— from the 
dependable choice. . . 



Call or write for information today! 



509 West Monro« Street 
Highland, Illinois 62249 U.S.A. 
(618) 6542184, Telex: 447755 

Circle 231 on Inquiry card 




ISATK^^ rONSTRUCTION INDUSTRY COUNCIL 

\ .919 Pennsylvania Avenue. N.W. • Suite 850 • Washington. D.C. 20006 • (202) 887-.494 



June n, 1987 



The Honorable Alan J. Dixon 
United States Senate 
Washington, D.C. 20510 

Dear Senator Dixon: 

AS vou may know, the Department of Defense recently 

Federal Acquisition Regulation." 

we are writing to convey our strong objection to the 
proposal. If our interpretation of the Proposal ^^^^^^f/ 
the 9 0 per cent of construction companies in the U.S. which 
are by definition considered small businesses , will be 
precluded from bidding DOD-related proDects for the next 
?h?ee fiscal years. Simply stated, that prospect is 
unacceptlble.%e cannot believe that effect was intended by 

Congress . 

The new rule will in most cases foreclose bid 
submisslons'lrom firms which are defined as being small, 
disadvantaged businesses. In general, if DOD is aware or x:wu 
sich firms in the area (known as the rule of two), DOD 
lon^rlctlng Officers are directed to set-aside the entire 
D?Silc? fo? the small, disadvantaged business community 
(IDB^s^ only bids from SDB firms will then be solicited. 

Contracting officers around the country are now 
telling engineer and contractors, some of ^^hom have built DOD 
facilities for decades, that they need not apply for the next 
th?eeyel?s Accordingly, NCIC believes that hundreds of 
Juch f Cms will either go out of business or establish false 
disadvantaged fronts in order to qualify. 



or NCC: A.c.c.n Co«.c P.vc.e. M»c..o„ - .^.c. Con... J^--^^^ ^ir^Cp'r: 
R.«.d and Tn.nspom.ion Builder, A..oci«.ion - American Soc.e.y ^;-'/"'''7;„; '^^^^^^^^ W.H * Ceiling .ndu«ri.s-.n.erna,ion.. - Con«r«c.io„ .ndus.n. 

Melal and Air Conditioning Con.nKlon Nation.) Association - The Surety As«K:ialion of America. 




Confracf/ng Company /nc . 



1730 Laclede Station Road 
St. Louis. Missouri 63117 
(314) 644-3993 



July 9, 1987 



Defense Acquistion Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
% OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd: 

I am writing to express my concern about the interim regulations that the 
Department of Defense has developed to implement the 5% minority contracting 
goal. Although the regulations are a step in the right direction, it appears 
that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for subcontracting. 
Second, the regulations do not provide for the participation of either his- 
torically Black colleges and universities or minority institutions. Third, 
it is unclear on what basis advance payments will be available to minority 
businesses in pursuit of the 5% goal. Finally, partial set-asides have been 
specifically prohibited despite their potential ability to facilitate minority 
business participation. 

I urge the Department of Defense to address these issues quickly and thoroughly 
in the final regulations. 



JH/ct 





ILTRONIX 



DEFENSE ACQUISITION REGULATORY COUNCIL 
ATT: MR. CHARLES W. LLOYD 

EXECUTIVE SECRETARY 
ODASD (P) DARS 
(P&L) (MStRS) ROOM 3C841 

THE PENTAGON, WASHINGTON, D.C. 20301-3062 
ATTENTION: MR. CHARLES W. LLOYD 
SUBJECT: DAR CASE 87-33 



Dear Mr. Lloyd: 

I am a woman, and the owner of a small, software company. We are 
9 years old and experienced in software for the military. Our 
reputation is one of excellence technically, and our costs are 
usually the lowest for the work we bid on. In spite of this, our 
growth has been very slow, because minority and 8A businesses can 
apply for the same work we do and receive contracts with little 
or no competition, in spite of higher costs and less expertise. 

Since there are only so many dollars contracted competitively by 
the Government, the amount that goes to 8A and minority 
businesses, reduces considerably, the amount left to other small 
companies. Therefore, I ask that this interim rule, DAR CASE 87- 
33 be recinded so that my small business, SILTRONIX, may have an 
equal opportunity to compete in the area of Government 
contracting. 

Thank you for your attention and efforts. 

Sincerely, 

SILTRONIX, 



Hasmig B. vsillano 
July 9, 1987 



CC SENATOR, ALAN CRANSTON 
SENATOR, PETE WILSON 
CONGRESSMAN, JIM BATES 
CONGRESSMAN, DUNCAN HUNTER 
CONGRESSMAN, BILL LOWERY 




P.O Box 82544 San Diego. California 92138 Telephone: (6 1 9) £24 0207 6 M I - iS 0 




HOLGREEN DISTRIBUTORS, INC. 

Post Office Box E 
Henderson, North Carolina 27536 
Telephone: (919) 438-2888 

"Quality Products at a Reasonable Price" 



President: Ryland L. Holmes, Jr. 
Secretary: James P. Green, Jr, JD 
Treasurer: James P. Green, MD 



July 6, 1987 



Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary r ODASD (P) DARS 
C/0 OASD (P&L) (M&RS) 
Room 3c 841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr, Lloyd: 

I am writing to express my concern about the interim regulations that 
the Department of Defense has developed to implement the 5% minority 
contracting goal. Although the regulations are a step in the right 
direction, it appears that a number of important issues have either 
been over looked . or need revision in order to maximize the 
^^|ectiveness of the goals program. 

^^st, in section 252.219-7006 part (c) , on page 16267 in the May 4th 
Federal Register, a manufacturer or regular dealer is restricted to 
other SDB's only, in the puchase of its end items that are needed to 
perform a contract let under these regulations. This would totally 
eliminate otherwise qualified SDB's from participation in this program 
due to the limited number of end item SDB manufacturers in certain 
product and service areas. I understand the reason for some sort of 
restriction, but I feel that program integrity can be maintained 
without jeopardizing effectiveness, by limiting end item purchases to 
small business concerns only as it is currently handled in the small 
business set-asides. 

Second, the regulations contain no express provisions for 
subcontracting goals for DOD's pjrime contractors. This would be an 
extremely significant inclusion, since the subcontracting dollars that 
are available in some states, either equal or surpass the direct DOD 
contract dollars that are regionally available. Also, the prime 
contractors are not usually as strict in their qualification 
procedures, as it relates to such things as financial responsibility, 
and therefore can add to the growth of a wide range of SDB's that 
might have difficulty qualifying for direct contracts initially. 

Third, it is unclear on what basis advance payments will be available 
to minority businesses in pursuit of DOD contracts under this goals 

•gram. It is of utmost importance that these procedures be 
rified and that the availability of advance payments be maximized 
because the number of SDB firms seeking to help DOD fufill its goal 
will be in direct proportion to the ability of those firms to obtain 
interim financing for contract compliance. 



Finally, partial set-asides have been specifically prohibited despite 
their potential ability to facilitate minority business participation. 
This would be a disasterous mistake for the program. Afterall, the 
goals program, as I understand it, is designed to maximize, not 
prohibit Small Disadvantaged Business participation in DOD 
contracting. 

I urge the Department of Defense to address these issues quickly and 
thoroughly in the final regulations. 



Sincerely, 

R/iand L. Holmes, Jr. 
President 




^P^/lm 

cc Senator Terry Sanford 

Congressman David Price 
Congressman Martin Lancaster 
Congressman John Conyers ^ 



CONGRESSMAN JOHN CONYERS, JR. 

First District, Michiga 



For Immediate Release Contact: Glenn Ivey 

Thursday^ June 18, 1987 (202) 225-5126 



MINORITY SET-ASIDE REGULATIONS: THE BATTLE CONTINUES 

WASHINGTON, D,C* — Congressman John Conyers, Jr. (DrMich.)# a 
senior member of the House Judiciary and Qovernment Operations 
Committees and a member of the House Small Business Committee, 
has been appointed chair of the Congressional Black Caucus 
working group on set-asides for minority businesses which met. 
with Defense Secretary Casper W. Weinberger. He also chaired a 
day long Washington Brain Trust meeting hosted by the Minority 
Business Enterprise Legal Defense and Education Fund* 
Congressman Conyers then issued the following statement: 

"Congressional Black Caucus chairman Mervyn Dymally has appointed 
me to chair the CBC working group on minority set-asides. 
Pursuant to that I have undertaken a series of initiatives on the 
Defense Department minority set-aside regulations, set aside 
regulations for other federal departments and agencies, and 
oversight in hearings of proposed Small Business Administration 
reform. Minority businesses need to know about important recent 
developments in this area. 

"Secretary Weinberger's agreement to meet with me and other 
members of the Congressional Black Caucus was a positive gesture 
on his part, an indication that our concerns will be heard in the 
Department. We expressed to him during the meeting that the 
interim final rpnni Af-irin« rMiKi icK<a^ in ^k^^ m-»*» ^«-u m^j^ — i 




TRi/TRR 

2505 N. 2Ath St. #406 B 
Omaha, NE 68110 - 2118 
402-451-6110 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles Lloyd, Executive Secretary 
ODASD(P) DARS, c/o OASD(P&L) (M&RS) , Rm. 3C841 
The Pentagon, Washington D.C. 20301-3062 

Dear Mr. Lloyd, 

Our firm is generally pleased that the interim rules for DOD "Contract Goals 
for Minorities" have been implimented. However one of the areas of concern 
that could he addressed in the rules are that there could be a word change 
that would give more flexibility to the 5% setasides. It seems that if 
latitude were given to having an alternative to using areas where there 
might only be one SDB in that particular field of endeavor. This could 
be accomplished by changing the use of "rule of two" to reflect that 
also SDB's in areas of small participation could be used in the 5% 
set aside if there neotiated price is within 10% of the FMF. This could 
be done as shown by this excerpt; "whenever the contracting officer 
determines that offers can be anticipated from two or more SDB concerns 

or that the contract award price will not exceed fair market price by 
more than 10 percent." 

Also of note that we have some comment on is whether or not the remaining 
contract goal amounts will be carried over for inclusion in the dollar 
amounts to be awarded in fiscal 1988 and 1989 being that the date of 
implimetation was so late in the fiscal year to have been effective. 
Thank you for your time and we hope to be involved in DOD purchasing. 

Respectfully, 



8(a) Approved 
SIC 4522 



Von R. Trimble, Jr. 
Contract Officer 
Tri Star 




July 7, 1987 



Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
C/0 OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr, Lloyd: 

I am writing to express my concern about the interim regulations 
that the Department of Defense! has developed to implement the 5% 
minority contracting goal. Although the regulations are a step 
in the right direction, it appears that the following important 
issues have been overlooked. 

1. The regulations contain no express provisions for subcontracting. 

2. The regulations do not provide for the participation of minority 
colleges, universities and institutions. 

3. It is unclear on what basis advance payments will be available 
to minority businesses in pursuit of the 5% goal. 

4. The partial set asides have been specifically prohibited despite 
their potential ability to facilitate minority business partici- 



I will appreciate hearing from you at your convenience. 

Sincerely, 



Kamal P. Yadav, Ph.D. 
President 

KPY/tn 

cc: Congressman William L. Clay 
2470 Rayburn Office Building 
Washington, D.C. 20515-2501 



pation. 




CHEMCO INDUSTRIES, INC. 

4888 BAUMGARTNER RD. • ST. LDUIS. MISSOURI 63129 • 314-846-1888/800-846-4236 
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§ 95.207 ^/CIMe 7) On what dianne^ 
inay^ I operate? . . . i & 

(a) Your R/C station may transmit^ " 
only on the foliGwing channels 



(frequencies): ^ v \: ■ ' 

(1) The following channels may be 
used to operate any kind of device (ai^j^^ ! 
object or ^aratus, except an R/C 
^transmitteiO. includii^g a inpdel aircraft 
' device (any small imitation of an 

aircraft) or a model surface craft device 
(any small imitation of a boat, car or ^ 
vehicle for carrying people or objects.-^ 
except aircraft): 26.995, 27.045, 27i)95. 
27.145, 27.195 and 27.255 MHz. 

(2) The following channels may only 
be used !o operate a model aircraft ^ 
device: 72,01, 72.03, 72.05, 72.07, 72.09, 

. : 7Z11, 72.13. 72.15, 72.17, 72.19, 72.21, < 
mi:Wf23&^7237^7Z2%l 723i;7233,.i?J^ 

g7247,7248i,:72^, 72.53. 72,55* 72.S7i|; 
:) 72J9;72j61;^B3, 72j65, 72.67; 72:69, : 

:ij;72:n,72^ tzj®, 7l8i3 

^- 72.83; 72.85, ^^.72*9. 72^, 79«3. ^ f^- 
^-72^^7257 and 72.^ MHz.. ■■ '.^'y^^l' 

(3) The follovying channels may on^- ' y 
be used to bper^^ ajodel surface ciBft 
devices: 75.41, 75^3,^75^5, 75.47, 75.49^1^ ^ 
75.51^75.53. 75.55, 75^, 7559, 75.61, :;v^ h 
75.63, 75.65.75^7^^ 75^ 75,23j i^i?^ 
75.75, 75.77, 75^9.1^1, 75^, 75.^15, • 
75.87. 75,89^ 75.91.^.93, 75^5, 75.97 jnd 

^.75.99 MHz. .^.^^.i^^^ 
~ (4) ChaSinele 'TZSmiM^Z and 72.66 ~ 
. :MHz may akb.Wiised to operate, a 



model airc^railidevii^^ a ibodel siuface. 
crah devk:e uritjl1>ecember 20. 1987vF^^" 

(5) Channelsj;2^ 
75.64 MHz may afa^ £|e^^a^ operate 
, a model aU^craft diyiiM. until iDecembter, 



(DFARS) to implement section 1207 of 
the NalionalDefensie Authoriza'ion Act 
for Fiscal Year 1987 (Pub. L. 99-1^), f 
^ehijtied ^'Contract Goal forMintiritiea.** 
The statute pennits DoD to enterinto ' ; 
Contracts using leas than foil and open - 
i»mpetitiveprobedui«a, li^ : 
and necessary to facil^te adiiisiveineiit 
of a goal of awarding 5 ^cent of 
contract dollars to small disadvantaged . 
business (SDB) concerns during I' V 1687, 
1988 and 1989. provided the coni: ' ict 
price does not exceed fair markc 1 cost 
by more than 10 percent. The inl ? rim 
rule implements the statute by n < (uiring 
that contracting ofiibers set asid 3 
r acquisitions, other than 5mafl:|>n 
conducted under procedures of J V^jderal 
.^Acquisition Regulation {FAR) ^ 1 1 ld« 
^foF'exciu^ve ckm ipe tition ampnt^ ■ aDB 
' concerns, . «dieii^^ .% ; 

;r officer determines ibato£feis.caii Jie/!;r^- 

5 csoia aM ihat Jbepaialcact «^^^ 
inioe Wni not exceeid fair maike^i^X'j^^ 
^by•■TOCOTthan-10 percent;^: 
DAtES: Effective ^atecJiiJ^Ml^^S^ 
^ (effective for all aoUdtatioiis iseived on 
7;'or after June 1, 1987)." , -y-vj' .il^:- I^'k -i'" 
Comment Date: Cioiomehts ooivseniing 
the interim rule must 1» received oh 
V before August 3, 1987, to be4)0ialde 
^_ in fprmuiating a finajl i^e. Mease cite : 
.i:^0AR Case 8Z-^ in aU coixespiD^ L 
-"^elated to these subjects/^ ;^v:3rr e> 7 
- ADDRESS; Interested parties shoiilil --=^^^>- 



20. 1987. 



ieJIReseryid:):; 



■ the present rule addresses achieyemenl 
of the^gp^I as it j)ertains to SDB p V 
;Cpncerns;:TitheT aspects of & , 
'wiR be addressed in sufeseq^ifiait ^^^^^^^ 

:;.48suances. '-"Z ' r ' ^l^t^^fSg^J^ 

, ■ - llie Interim ndeei^blidys i?*rule.nf I 
^.:$wcfl]tsgBrding-B^^ yXl/i;f 
^ conc^Bms, which is similar in approach | 
- to long-standing criteria used to - - ^ 
determine whether acquisiUotis should ^ 
^ 1)6 set aside for small businesses as a ' "'^ 
class. Specifically, whenever a 
contracting officer determines that 
competition can be expected to result 
. between two or mpre SOB concerns, and 
ir that there is^ a Tteasonable expectation it' 

that the award price will not e>xieaed fait 
: market price by more than 10 partient - 
:^|lhe::cdntracting tjlfic« lif^fKrecfiBd to rt> 
^yi^seryeihe acqiUsitioa tari^^edbiss^^e 
competition anrbiig/^cii 1SD9^f^^^ The 

' . rule pmvi^fl gni d ancft iC fm^rrar^ , 

"JifaidSers toncendng; ?SBfB set^^e ^ 

i:v:^Beivadtm, as - t 

■ "saughf* aimbuncement to ensure tliall i 
coinx>etitibn is enhanced While also : " 

; ensuring thai npn-SDB coricenis are not 
! misled in incurring bid or proposal ccsls^; 
; 5H6w^ver, should effective cpmpetition 
; nbt materialize or pricing exceed the 10 
percent factor, guidance is provid^^d to . 
L^ , the cdntraciing officer c6hc(sni^g 
^ ^withdrawal of the set-aside. 
i;;;^;>;ln order to ensure ifeat smaB^i^jS;?^ 
submit written odmm^ are notpeirtalized 

^Acquisition Regulatorjr Council. AliTEtt^: ^ 
:Mr. Charles W. Uoyd. Executii^ i.. i^C £^ w^sjiedded nt^to apply «>B set-asides 
Secretary. ODASD (P) DARS. i:/o O ASD ^o small purchase^ conducted under 
-^(P&L)i[M&RS).^«oom 8^ 



JFR Doc a7^4miRle4^&-^ 



OEPARTMEOT OF DEFENSE 

M CFR Parts 2M, 205, 206.216 and 

„252.„g— ^^^^^^^^^ • • . 



^ Pentagon. Washington. DC 20301^^30^2. 
• TOR FimTHER INFORMATION COHTMiTCZ 
- Mr. Charles W. Uoyd. Executive - ^-i 
:: Secretary. DAR Council. (202) 8^-7766. 
«3^gRliMENTARV INfW^ 

- • ; . -As sunmiarized above, section r-. r 
l^g;^^1207(al. Pub^ established in' S 

objective that 5 percent of total, ; ' 
combined OoD obligations (i^ 



h^aivy reliance is placed in ensuring that 
sniall businesses as a class receive a 
:fair proportion of DoD contract dollars. 
This approadi should tend to reduds 
Impact npon npnrSDB small bu^ 
resuitihgltr^ the::ne# pr&}dl^i^^ 
jvfadlitflltingatte ^^ r ^ 

^JBStablished by Congress.^ ; 

B. ReguIalcMy Flexibility Ac*^; I 

^^I}ie^inteinmiu3e:s^ ^■ 



^partment Of Defense FecJeral 
Acquisition Refiulatk^ffii Sapc^anent; . . 
JjnpiementatJofi of Section 1207 of- 

uisadvaniagedSusinesiS Concerns 
AGENCY: Department of Defense (DoD). 
action: Interim rule and reqnest lor 

^•^comment. -^.v.^^. .:■ • •■ : 



SJf^WARY; The Defense? Acquisition :^ 
Hegulatory (DAR) GooncU invi?^ ptsblic 
comment jx5nceniir,g an inierim nile ^ - 
pending the Defense ^edcml 4} I 
^-c^uisiuon-Regulation Supplement - :: - 



iprocurement; research, ide velopmenC^^i-t'i-T^^ .Impact upon a' substantial 

test and evaluation; obnstructiohr businesses, i^thin the 

operationtand iiiaintenannej for " ¥f "^pineaning^^rf Flexibility 
contracts and subcontracts avrai^cd"^^ : ?^^^ I960, 5 JUiS-C 601 et seo^ artd.an • 
during FY 1987:^irt>i]^ FY IQBQ. be r- "".^:-i::;::^niti al Regulatory FleJdbility A^^ is 
entered into with (Ij small ^ deemed necessa^^.,^^ 

disadvantaged bushtess (SDB) toncems, proposed rule will be i^shed shortly. 
(2) historically Black colleges and - ) affecting the same topic the DbD has 
universities, and (3),minprity ' ..^-r^^^ necessarj' to delay 

institutions,JioiaciUtateattainiSMe«t^ - 
that goal. Congress permitted DoD, in : authority of 5 U.S.C. 008, in order that 
Secliori 1207(e) to use less then full and . : the cumulative impact of bo&Tiiles 
open competitive procedures.in - . might be considered. The initiatanalysis 

6 wardtng;^ntra€t8. provided contract ^i ^^ will be providGdIothe Chief Counsel for 
prices do not exceed fair market price ■ - 'Advocacy, U,S. Small Business 
by more Aan 10 percent. The scope of - \ - Administration, at the time of .^^ 
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(i v) Enter Code 4 if the .award was 
totally set-aside for sTnalliiisadvantaged 
businesses pursuant to 219.502-72. v.;; ? 
, (v) Enter Code 5, If Ae a ward was . 
made to a small disadvantaged business 
pursuant to 19.7001 an award was niade; 
based on the application of price : / . i^^v 
^fferential. If award was made to a : 
small disadvantaged business concern 
without the application of a price _ 
differential (i.e., the small . 
disadvantaged business was the low 
offeror without the differential], enter 
Code 3. 

,1 (f) Part DD Fom SSf BBtB^^ It:^ 
elements E2-E4 shbwn^Below Eire W b 
reported in accordance with the . ; ;^ 
appi^opriate^lepaitiMiilai or : 
iii^^tructipns* : ^ ... . 4'"^" 

\liy Ileih Elr Ethnic Graup. Jf .J^ 
;Mraaiwiasinade4p a' 5^^^f^?:^^i^>v 
diisadvaiitaged bufciliHaisIiiiii and: the T'^^^. 
ribdntractor iBul>mtt^ $^ 
^lequiied by 252J219rT^ 
present .procureiney procedures hai% s:^^^^ *° ethnic 

ibeen detennined inadequate to Sttairf^'^y^ 

> the:prescribed god; Comments receive*^ % contractor^ - ; : ; 

_ in response to this Notice will be ; : lu^" 
f?r3iBvaltiated antf tridbipbmted in%litt^ AsiaMmiiaii:ifanericanfi. - - ; ^ '""'-^^r. \ 
C -xevisions tothis iu^^ ■ \ ' - : (ii}^ 

d'* • ' ; ; ' ^ 1* - - ■ffx-^-^-.-v.-^-r -f-:^ X ^categorizes the firm as being owiied by ; 

ijst of Subjects fflffa era 



¥ publication of the referenced. prpposed . 
• rule. Cohiments are invited. 
r.Lc Comments from small entities -^0:^..' 

^concerning DFARS Subpairt 2193 wffl^: ; ; ^ 
r.alsb be considered in iaccordance with . . 
Section 610 of the Act. Such comments 

- must be submitted separately aiid'j^te • 
;^PAR Case 87-610D in con-espondenge.^ ^ 

- C. Paperwork Reduction Act ^ 

-" "V ^ rule does not impose * 

information collection requirements 
within the meaning of the Paperwork 
i. Reduction Act of 1980, 44 U.S.C. 3501%t 

seq., and 0MB approval of the interim 
2 ' _ rule is not required pursuant to 5 CFR 
^i:^V?:M«aTt 1320 et seq. ■■■ ■ •-jL-i-4::f.-r.i^^.:rr 

D. Determination to Issue an Intanifl^J x-- 

-r- .'./v^MRegulaliim, . /. • y * v h^^^vv 'n 

'C; ■■ j^;^/ ^^in'imter1o"'arihi€^'fte5:peTceni^^ 
established Congress during FY^I^BT; 

'PfSSI:SDob hasjdet^nnj^ 

• S^^-=^-^fc£^fifi^77^ iieasons'eadiS tq ^J^. 

i^riorputiliccpm 



^,219: Mid 252;: 



:^iii) Enter Gijd^t} if the SontractSr^I^ 



^2ggGgy ermn^ the finn as^eing ojra 



"^^e^^ the firm as being owned by 




g,^,.™^ Jl^ierefore, 4g CFR Parts 2iM/ 205/ 2Sr- 
^-I^^I^i9 andis? areamended as foll6wi^::1i^j£: 
^->?1. The authority titation76r48 CFR^^^^^* 
" Pairts 204; 205,; 206. 219 and 252 Continues 
to read as follows:^: --^ t^----:^-^-^^ -^ 



Hispanic Americ^^ 
:~ (v) Enter CoderE if the cohtraqtor 
ca tegonzes "the firm as beifig ownei ' 
Native Americans.; 
(vi) Enter Code F if the contractor 



Authoiity: 5 IISX:. 30j 10 USX:,22Xii r)6D ^^ ^^ ' 
gf :Sir^^ FAR Supplamfiat v; oth^ minority groupAineEican^, --^i^ 

PART 204— ADWINISTRATIVE -r^M^'^S: (4) Reserved for OSD. 

MATTERS --^-^--^^^^^r^^ — ■ r,;£r-:::~''-'^^^ 

ACTIONS ^.-j K^^ -.- --^•vu.rf -.-u., r- r.. 




. ;V {d);($ly^;WhefrA 

? aicqiusitipnpro videsibiUa tptfd?smallg • ; 
disadvantaged business (SDB) set^aside 
uhde^i08.203 (S-72), state: "The ; : 
proposed contract listed here is a 100 
perc^ntssmail disadvantaged bu^ 

^^et^aside^OSetB frbmcfancehvs other ' ^4 
than small disadvantaged business 
concerns are not solicited " 

(d) (5-73) When the proposed : . r . . 
acquisition is being considered for 
possible total small disadvantaged 
business set-aside under 206.203 {S-70), 
state: "The proposed contract listed herr 
.is teing considered for 100 percent ^tf-^ 
aside for smaill disadvantaged b^^ess . 
(SDB) concerns. Interested SDB # 

,xoDcems should, as.eariy^as {K>ssible f:^ 

fibiit iioilatethaii 15 M 
indica^ interestl&i&e by 

• prpidding to the contracting%ffice above 
; %viitenoEHDff ^iB^qnb and a, 
^iposUi¥e.8totemeit!:i>fc^ 

sinaU sorially and economically ' ' "^.^ / 
/disadvantaged business concemi If 
I adequateintefestisnot leceiyedfrom 
/ SDBCTnce|nns. theaolicitati 

issuedas . ' tentei^ tjasis lor 
; continT^i^the:ad5uisi^ e.g. 1X)0% f 

8m'di|i!busines^ set-aside, 

10096 small business set-a side with ^ ^ 
i evaluation preference for SdB concerns, 
?vetc;) without further notice, llierefprer; 
^ replies to this notice are requesied frbm 
:r^\':^ lysines; s tc 

V b€| solicited in the event a^SSB.set^aside 

• i? not made; eig., all sih^jl buiiiifBf 
^concerhs, all buisiness cbhceni^^ietc.) as 

well ist froni SDB cphgems." • i 

; PARTib6— COMPETITION ^ ^ 
REQUIREMENTS ; ; - 

&^^new Subpart 206.2, consisting of 
vl^eciinns 206.203 and 20&^^ 
- added to read as.&iipws: 



_ ^,SectioiiJ204.671^ is ainended:!^:?^^ 
S^addfiig;it^^ 

.:liext and before "Code A" in paragirai^ 
g©^S(d)(9ythe:8^^ 

I3isadvahtaged Business set^tfsides wili^^^ 
-^-if;! > *^ the 
"~S^eribd at thereh^^^ 

to a comma and adding the words , 
^*\m!€ss the action is reportable under " 
code 4 or 5 below.'*; by adding ~ - 
paragraphs (iv) and (v) to paragraph 
;(e)(3); and by revising pa^^^ 
Tead as follows: : r ; ; ; ^ > 

:204:671.$ instructions fcff wmpletlSn o^^^ 



.1;_:3. Sectibn;2d5.20i2 isjamenffediy X:^ .1 1 
^I^adding paragraph (a)(4)(S-:70) to read, as 

'^':fbllowsr''^'^*T^'^'=f^^;'~"'*'":v7:^ "r 



1:205.202 .;Exceptlpna. . 



Subpart 20i6.2— Full arid Openllt ~ • 
>Conipetition After ExclusloAp^^ . 
^'Sources ^ - y\^' : . ^ :; . 

^206i:203^fSet^defiar^ 

riabor surplus area concerns. L T; . : 

^ disadvantaged fouslfm9'Co?icem& v 



~T- (a)(4j(S^7pj The'¥xc€^^^^^ 
K 5.202(a)(4) may notvbe us e d f or contract - 
• actions under 206.203-70. (See 205.207(d) 
(S-72)and(S-7?).) i - , . U 

X'-r-tt ' i»:::.r-^„.l - 

^ 4. Section 205.207 is amended by • 

adding paragraphs (d) (5f72}and|d) (S-e 
^ 73) to read as fblloWs: ' . -""^^ ; ' - 

205.207 Prjeparatlpn and transmittal of 



7 " {a}T6"farfiil the objective of $edlidn 
.i:.1207^:Pub* L. 99t^l, contracting ^ 

officer^ may, for Fiscal Years 1987. 1986 
. and 1989, set-aside solicitBtions to allov 
ioniy small disadvantaged business -.^ 

concerns as defined at 219:001 to , . 'v 
; compete under the procedures^in . . - 
r Subpart 219.5; No separate jusiification 
. or determination and findings is 

required under this Bart to set-aside a 
' contract action for small disadvantaged 

busineiss. ■ • ' T". ;;^'-'-\! " " ^ " . 
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PART 219— SMALL BUSINESS AND\ > 
SMALL OtSADVANTAGEOBUSINES^^^ 
CONCERNS -v.. • .^V*5:f' 

6. Sections 219.000 and 219.001 are 
added immediately before Subpart 219.i 
toTead as^foUows: '\ -'^^f':^: 

219.000 Scope of part ; ; i ^ 

(a) (S-70) This part also implements 
the provisions "of Section 1207, Pub. L 
99-661. which establishes for DoD a five 
percent goal for dollar awards during 
Fiscal Years 1987, 1968 and 1989 to small 
disadvantaged business (SDB) concerns, 
and which provides certain 
discretionary authority to the Secretaiyg , 
bf t)€fFense for achievement of that 
'.;-bbjectiye.' • / ' . ... ■ i-'i^t 



: . controlled by one or more . such . ; 
individuals, and (c) the majority of the 
earning of which accrue to such Bocialljr 
and economically disadvantaged - ' ' 
individuals. . ' ' . • - ' 

-^'VSocially disadvantagedindiv^^ 
"means individuals Who have bVeii • ' 
subjected to racial or ethnic prejudice or 
cultural bias because of their identity as 
a member of a group without regard to ' 
their qualities as individuals. 

7. Section 219.201 is amended by 
adding paragraph (a) to read as follows: 

.219.201 General policy. 

^#^a) In furtherSice t>f tfceidc^^ 
j}olicy of placing a fair.proporfipn of its : 
^^ac^tBitioiis withrsmaQ fauB^^ - ^^"^ 

^^'Asian^Indian Ameriiain;' means a J??^^ section 0207^ 

: , , Uaitcd^tes^dtizei^^ i^4^ National Defense J|V^^ ^ 

pndia; Pakistan,OT3»^ - : 

;r;?^^!Asian-^^ ^ir^^^a ; 

: vllmted^tates dtizeh^ose origins ar^ ^>.^^epartaent of Defense of^aidfeg 
in japaii, China, this Hiilippiries. - - '^^^p^^^ during 

Vietnam. Korea, Saraoai^Juam, the U.S.' IfjFiscal Years 1987, 1988, kind 1989 to ' ^ 
TYustTerritory of the Pacific Islands, th^l^DBs arid of maximizing the number ^ 
Northern Mariana Istewds, Laos, . suich coriaems participating in Defense 

Combodia, or Taiwan^-; ^^i-prime contracts and subcontracts.^ is ^ 

in£n«U'^i^^^^^^^ • ^^ VQllcy of the Department of Defense 

u^;. : ^toi^trive:tp meetthese:objective^ V 

-S^Sh^iS^^^^^^^ ^^^^ the enhanced us^of outreach 

itne;8ainef-r3207 (e^^^^tfiHiugh^tlie creatitfrim totdl ■ 



Total SmallrDisadvaTttaged flusiness: (SDB)* 

•:"Set-Aside .. . . r'T-' hW:': 

-(PfARS 206u203^0j' ': J 
IndividuarContract Action Report ^ 

1. Contract Number 
' 2. Action Date — — 



Whole 
dollars 



3. Total dollars awarded 

4. Total value of fair market 
price (See FAR 19.806-2) 

5. Difference ((3) x&]nusy:(4]) 



^.AjjewSulg»art2193;^cbii«isf^^ 
#i»cti6M 219:301^219.3Q2-a^^ 
;^added:toi«ad.a8-foUdws;^:': ^ 

Subpart 2ia3-;,I)eteip^^ 



g^^ditis 

ir jii^exif busii^ess . v v i 

rrddisadvahiapd:^^^ ?™ set-aside). |n regard to technical 

- '^Civi?::;^ i^„.i;ji^lf=L^ A >-^:iassij3tanc^ijrogra ^ - 




.1988, 
allow.. ;i :3 



5itioi^^ft^ 

e-a"-!^K 

iaged '^z 



.:.i9^!!^^BM^^^^9iMF<^ jpurpbses pf „ 
ftn? paHTfair^ : X 

baised on reaisonabk Costs under normal 

competitive conditions and hot on - - 

lowest possibief costs: Tor methods Of r 

determiaingiair market price see FAR 

•^dian8,^kimd8;;Aleutj^,;and^^ ; j - 
.- . 'Hawaiians^'^fj^'T^^ 

:i^K?^maif busiM coiicemi" irieans a ; v 
>-^f<*cerajnc^ afBliat«^ diat is ^ft 
vj%depjdii^^ opera ted. "nbt 

:aomiftaritln"fe opera tion in : ^^^1 

: 7;>vhich'it^8 bidding bh.Governmkxit: ^^^i 
^ ^ contracts^ ahd qualified.as aamaH I 
;iMiness under the criteria.and size -J I - 
standards in 13 <3T^ Part 12fl;i 



■ Department- B pdliicy to iir6\?^id SDB " 
cohbernd febhriicai assistance, to includ^ 
. information about the Depairtroeht's SDB 

Program, advice about acquisition - ' 
;^:prbcedure8. instructions' preparation; 
ii?f l^oposidBi^^^ other.teiillaiice^'^^- 
^^^B is con&latei^ 

; j'inission.": - : >-5:-;^ :^7...£Z{ii^ L: '.. 2 ';. 

- 8. Section il9.202-5 isla^ 
' j^vdesignatirig .the existii^ par^^ • 
paragraph (a); and by adding a n6w -.^T:.^.. 
^aragriaph (b) toj^afd as i 

219^2-^ eOatacotiection^d^ra^ 



*'Spiall disadvantaged b^^ 
cpncem,"as used in this part, means a ... 
small business cojficern that (aj is at ' . 
vjeast 51 percent^owned byozi^ orm 
individuals who are both socially and f 
- economically^ disadvantaged,^^ or a 
publicly t)wned business having at least 
51 percent of its stock owned by one or 
. Tnore socially^Mdec^ i 
disadvantaged indiY(dual8, {b] has its 
rrianagement and daily business " ■■' 



corripiete the following report for initial 
awairds of $25,000 or gr.eaier^iwhenever : 

^'stich award is the result of a Total SDB 
set-aside (219.5p2-.72). This report shall 

>be completed within tHre^ days ;of 
award and forwarded through channels, 
to the Departmental or Staff Director of 
Small and Disadvantaged Busin 
Utilization. \ ^" 



J^19^f nepresentateh by the offeivr^X '■. 
' i iS^ff}?Ii)1>e eligible for^award^ : 
under 219.56i-72,«n offeror must 
represent in good^faith;4hat it is a smail^" 
(lisadva^ilaged business (SDB 
time of written self ceitffi 
{2)7rhe ccaitractliigjp^ 
an offeror^i^resenta^odtm aspecific 
bid or propotottat it w a^^^ro ?/ 
>^anotheroffKX)r or 

^ challenges the^oncern's SDB c; ? I " ' ^ 
f^epresentation; Or th^ cdntractixig diffi 
Thas reasrato questic^^ : v 

, repre86nt|tioh. 

^:riiay presume' that socially and • - ^: 
;^^conbmically disadvantage 
;ihclude Black Americans, Hisp : 
Americans. Native Americans* Asian 
Pacific Americans. Asian Indian 
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: -represe ntatio n,- -yy -r-^±r..y::^.^-^^i-?^---. ■yz 

representafion: {1) Any offeror or t)ther "* 
• interested party may, in connection^with 
a contract invol ving a SDB set-aside or 

^^therwise^involying arw to a^B ^''^-^ ] 
based on preferential consideration, 

v^ichallenge the disadvantaged.busineasr 
status of any offeror by sending or : 
delivering a protest to the contracting 
officer responsible for the particular . 
acquisition. The protest shall contain the. 
basis for the challenge together with 
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..-xneiiah busmess day after tiieyrf n' . Small Disadvantao«? 
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he instant acquisition must ^r^^H a no. ' by adding at the end of 



inserting inihe second eenlenop irf 

others • and the word "when^ i" 
■ words "except SDB set-aS.v ^ ■ 
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Wednesday, February 11, 1987 

SBA Businessman of Year 
Award to South Countian 



The Small Business ad- 
ministration's St. Louis dis- 
trict Minority Small 
Business Person of the Year 
award was recently pre- 
sented to Kamal P. Yadav, 
Ph.D., president of Chemco, 
located at 4888 Baumgartner 
road, Mehlville. He was cited 
**for outstanding achieve- 
ments in the American free 
enterprise system.'* 

Dr. Yadav, a native of 
India, came to the United 
States in 1961 where he was 
educated at University of 
Missouri-Columbia. After 
gaining experience and 
training in the chemical 
field, he founded Chemco in 
1975. 

The South County firm 
manufactures and distri- 
butes cleaning and mainten- 
ance chemicals to industries, 
instittitions and munici- 
palities in eight midwest 
states. It has been averaging 
a 30 percent annual growth 
rate since its inception, with 
**almost all" financed in- 
terally. 

In 1985, the firm acquired 
Easy Care Janitorial Supply, 
Carbondale, III, giving it 




Dr. Yadav 



access to the janitorial 
supply and related equip- 
ment market. 

Dr. Yadav and his wife of 
29 years, Sudha, have a son 
and daughter. They are both 
active in several charitable 
and social organizations. 

The honoree said he is ''a 
strong believer in personal 
initiative and the free enter- 
prise system which is 
available to everyone in this 
*land of opportunity' , ' ' 
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tnade to set-aside the acquisition iorS^^i^ 
: SDB the synopsis should so ihdicatevfs^;' 
.:205,207{d)(S-22)). 1%^^ 
td) If pnorio award under a SDB jiSP ; 

aside, the contracting officer finds that 

the lowest responsive, responsible offer • 
: exceeds *e fair market price by mare?^^i.: 

than ten percent, the set-aside will be : • . 
, withdrawn in accordance with 

2ig.506(a). - . 

l5/Section 219^03 is iiinerided by 
adding paragraph (S-70) to read as 
follows: 



219.509 Setting aside a class of 
acquisitions. 



.^addingpai^agrapfap-^ toa^ad as . 
iioliows: 

219.50a SoHcttation pfovisk w ul and 
contract clauses. - 

♦ \ " • ' 

• insert the clause at 252.21&-7006, Notice 
;of Total Small Disadvantaged Business 
'^Set-Aside, in solicitations and contracts 

for SDB set-asides (see 219.502-72). 
20. A new Subpart 219.8. consisting of 

sections 219.801 and 219.803, is added to 

read as follows: 

Subpart 19.8— Contracting with tfie 
Small Business Administration (the ^ 
8(a) Program) . . 
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Hispanic Americans 
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disadvantaged business set-aside. r ; 

As prescribed in 219.508-71, insert the 
following clause in solicitations and 
contracts involving a small 
disadvantaged business set-aside, 

Notice of Total Small Disadvantaged 
Business Set-Aside ( .1887) 

- [a) Definitions, : v ^^-i '^.A 

"Small disadvantaged business concern;** ' 
as used k tto dause,ineaiisa im}^ ^i^': 



% one or «ore «dciaU^^ 
;;disadvantaged ihdivi duals, -(2) has its . ? . 
-■ maniagement and daily business contit}lled 
.by one br more such individuals fand (3) the ; 
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t9>ac^l or ethnic prejudice^i)r culUu-al bias % 
becarusetyf ^tiieii ideiiiilj^ ' : - • 

group Withput;regard to 
i^ividuals.^ ' 
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7006 air^ idded tq read is fdllowsi 

j202.2li-7005 iSmafI disadvantaged 
business concern representation. ; 

j^-lb&ivmigcpmvisr^ ^ solicitaiicxDa t" 
'^'i:to^er:^aniit^^ ; 
_when the contract is ta be performed- ' -v 
^iprinside thelJnited States, its territories at 
j)08sessions. Puerto JRJc^ the i 
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Small Bisadvantaged Business Conceiii ^ 
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' 219.50> Automatic dissbiuti6n of a set- 

^ ll^s not predud 

solicitation as a.sniall business set ' 
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: ^^J?'^^^ amenied by . 



ineaiis sociaiiiy disadvantaged individuals , 
•whose ability to coiiipete in the free J 
/ Enterprise. system is impaired due to ; -^^^^-^ :. 
cfiminished opportunities to obtain capital > 
and credit ^s compared to others in the same 
line of business who are not socially 
disadvantaged. - - . . - 
(b) General,. ] ^ - = , , - / : . ■ 
OfteTs are solidtedrsolyi&oi^^ V 
ydif wd vahta^d:^^^^ ^ 
:>:Teceivcd froni c^ are>obt small ' / 
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the Commonwealth of Puerto Rico: th^| y^ 
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- Asian-Pacific Americans 



7b(ujnq code saio-ot-M 





Product Research 

incorporated 




• Computer Applications 1033 Mill Creek Drive 

JDperatlons Research Feastervilie, PA 19047 

' rvices and Equipment Teieplione: (215) 322-2600 



July 11, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W, Lloyd, Executive Secretary 
ODASD (P) DARS, C/0 OASD (P&L) (M&RS) 
ROOM 3C841, The Pentagon 
Washington DC 20301-3062 



Subj: Department of Defense Federal Acquisition Regulation Supplement; 
Implementation of Section 1207 of PL 99-661; Set Asides for Small 
Disadvantaged Business Concerns 

Dear Mr. Lloyd: 

This is an addendum to our comments of May 30, 1987 on the 
implementation of the subject law by DOP, 

Please support the intent to establish a 10% preference differential for 
SDBs where price is a primary decision factor. 

Support the concept of partial set-asides for SDB*s. 

Sincerely, 

Negron, Jr. 
President 





^ I ACCESS INC. 



4882 OLD MOUNTAIN PARK RD. 
ROSWELL, GA., 30075 (404) 587-1234 



June 29, 1987 



Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS, c\o OASD 
(PficL) (M&RS) 
Room 3C841 

Pentagon Washington, DC 20301-3062 



Dear Charles: 

Upon reviewing DAR case 87-33, I would like to conmend the 
excellent work that has been completed so far. 

Thanking you in advance, 
I remain. 




Lance H. Herndon 
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INDUSTRIAL RELATIONS DEPTS. 
Northern Caiifomia 
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(415) 568^174 

400 Reed Street 
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July 6, 1987 



Mr. Charles W. Lloyd 

Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD(P&L)(M&RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 



RE: DAR Case 87-33 
Dear Mr. Lloycd: 

By way of introduction we should explain that the Associated 
General Contractors of California is the largest regional con- 
struction association in the United States. Included among our 
over 2,000 members are contractors who probably perform over 90 
percent of all the Department of Defense construction in California. 
Because of that fact, we are very concerned with the regulations 
covered by the subject case. 

On June 1, 1987, you were sent a letter by Hubert Beatty of the 
AGC of America setting forth the specific concerns of our National 
Association over those regulations. As we concur with the positions 
presented by Mr. Beatty, we will not presume to burden you by 
repeating those positions in this correspondence. 

To supplement the arguments presented by Mr. Beatty, we would 
point out that our Association has developed specific data in 
California that show so-called "special preference" programs, 
such as set-asides, substantially increase the cost of construc- 
tion, while doing little to assist the intended beneficiaries. 
To support this contention we have enclosed a position statement 
previously adopted by our Association plus a document entitled 
"Impacts of Special Preference Programs on Public Works Construction. 
The latter publication summarizes the results of a comprehensive 
and independent survey regarding public works construction per- 
formed in California during 1986. We would encourage your review 
of this document and are in a position to provide with you much 
more detailed data on which this summary was based. 



Mr, Charles L. Lloyd 
July 6, 1987 
Page two 



It is our position that the restrictions on open competition contained 
in the interim regulations were totally ill-advised and represent a 
serious misuse of public funds. 



Very truly yours. 




Richard B. Munn 
Executive Vice President 



RBM/pg 



enclosures 



bxc: Hubert Beatty 
Al Otjen 



ASSOCIATED GENERAL CONTRACTORS OF CALIFORNIA 



POSITION STATEMENT ON SPECIAL PREFERENCE PROGRAMS 

The Construction Industry Research Board (CIRB) recently completed an 
in-depth survey of contractors involved in minority and other special 
preference programs in public works construction. The Associated General 
Contractors of California (AGO believes the information contained clearly 
points out that special preference programs have placed an additional cost 
burden on public construction far in excess of the questionable social 
benefits that may have been derived from these programs. 

The CIRB survey found that the restricted competition resulting from 
special preference programs added at least $43 million to the cost of public 
works construction in California last year. AGC contends that these 
expenditures are an inappropriate and wasteful use of tax monies, which 
already fall far short of most federal, state and local infrastructure needs. 
The survey also shows clearly that the intended beneficiaries of these 
programs, minority and women-owned businesses, are not being prepared to 
enter the highly competitive construction industry because of the 
preferential and subsidized access to public works contracts they receive. 

While AGC*s position is that existing special preference programs, many 
of which originate at the federal level, represent an unconscionable waste of 
public funds, this Association also believes that minority and other 
disadvantaged businesses need and are justified in receiving special 




2-2-2/POSITION STATEMENT 



assistance to prepare them to compete in this risky industry. That 
assistance should take the form of a broad range of training programs under 
the direction of responsible public agencies, working in conjunction with 
established contractor associations such as AGC. In addition, programs to 
assist bonding, initial financing, and other forms of preliminary support to 
maximize the success rate of these firms would be an effective and 
appropriate expenditure of public funds. 

AGC of California also believes that affirmative action programs 
requiring the active solicitation and recruitment of disadvantaged firms as 
subcontractors on public works projects are appropriate and should be 
continued. Only. the "quotas" and the near-total disregard of the responsible 
"low bidder" concept found in existing special preference programs should be 
discontinued as contrary to the public interest. 

Disadvantaged firms should and can have equal access to all construction 
markets, both public and private, but they will succeed only if they are able 
to compete. Special preference programs, with their excessive costs, are 
totally ineffective in preparing these firms to enter this highly competitive 
business. Only through comprehensive programs as described above will those 
needing special assistance be assured of an opportunity to succeed in the 
construction industry in this state. Special preference is nothing more than 
"welfare" and is not the answer. 



# # # # # 
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July 6, 1987 



Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD(P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 

Reference: DAR Case 87-33 

Dear Mr. Lloyd: 

You have been furnished the comments from the Associated 
General Contractors of America, signed by Hubert Beatty, and we 
wish to indicate to yoii our concurrence with those comments. It 
- is felt that further amplification on our part will serve no 
meaningful purpose. 



Very truly yours, 



GRANITE CONSTRUCTION COMPANY 




AVO:ssr 



Administration 

Box 900 - Watsonville, OA 95077 
(408)724-1011 
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SECRETARY - TREASURER - ABILENE 



VIRGIL HUGHLETT 
PRESIDENT -WICHITA FALLS 



MICHAEL G. ENGLE 
EXECUTIVE DIRECTOR 
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P. O. BOX 5365 
ABILENE, TEXAS 79608 
915/698-1000 



DIRECTORS 

DON BUNDOCK 

EX-OFFICIO 

SANDY CHRISTIAN 

BROWNWOOD 

MARK CONDRA 

ABILENE 

JOHN W. COOPER, IV 

STATE DIRECTOR 

JIM BILL LITTLE 
BIG SPRING 

JIM PHARR 

LUBBOCK 



EARL ROSE 

lONAL DIRECTOR 



JIM ROSE 

NATIONAL DIRECTOR 

GLENN THOMSON 

LUBBOCK 

AUBREY VORDENBAUM 

WICHITA FALLS 




June 26, 1987 



Mr. Charles IaI. Floyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

C/0 OASD (P&L) (M&RS) 

ROOM 36841 

The Pentagon 

Washington, D-C. 20401-3062 
Re: DAR Case 87-33 
Dear Mr. Floyd, 

The West Texas Chapter of AGC is in full support of the en- 
closed letter from our national AGC office. We in West 
Texas have Sheppard AFB, TX, Dyess AFB, TX, Goodfellow AFB, 
TX, Reese AFB, Altus AFB, OK, and Ft. Sill, OK in our area. 
We are very much affected by your decisions and methods of 
procurement. 



ASSOCIATES 

DEAN HAGLER 

ABILENE 

JOHN BRAUN 

LUBBOCK 



Sincerely, 




President, 



lett 

West Texas Chapter 



THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA 

1957 E Street. N.W. • Washington, D.C. 20006 • (202) 393-2040 • TELEX 279 354 AGC WSH 

DANA HUESTIS, President JAMES W. SGPICA, Senior Vice President PAUL EMERICK, Vice President 

F. THOMAS WESTCOTT. Treasurer HUBERT BEATTY, Executiue Vice President 

June 3, 1987 

TO: Chapter Managers 

SUBJECT: Chapter Comments Requested — Department of Defense 57. Set-Aside for 
Small Disadvantaged Businesses 



Each AGC Chapter is requested to comment to the address in the attachment 
on this subject. Your written comments can be: 

o Your own version of the enclosure or as much of the enclosure as you decide 
to use, or 

o A letter to Mr. Lloyd indicating your chapter's agreement with AGC ' s letter. 

Regardless of your choice, it is important to have maximum industry comments 
the public record. ^ __________ 



As reported in Heavy-Industrial Bulletin #87-3 (May 8, 1987), The Defense 
Acquisition Regulatory Council (DAR) has issued an interim rule implementing a provision 
in the FY'87''DoD Authorization Act which requires a goal of awarding five percent 
of DoD contract dollars to small business concerns owned and controlled by socially 
and economically disadvantaged individuals (SDB's). The interim rule establishes 
a "Rule of Two" regarding set-asides for SDB firms. 

Although the interim rule is effective for all DoD solicitations issued on 
or after June 1, 1987, DoD will accept comments on the rule until August 3, 1987. 

Enclosed is a copy of AGC comments opposing the "Rule of Two" set-aside provision. 
Chapters are strongly encouraged to submit additional comments to DoD before the 
August 3, 1987 comment period expires. 

Absent significant opposition from the construction industry, the interim 
rule will most assuredly become a permanent rule and thus add yet another inflexible 
special preference procurement program to the construction industry. 

Please send a blind copy of your comments to AGC of America. 

Sincerely , 




£>incereiy, ^ 

Hubert Beatty ' 
Executive Vice President 



THE FULL SERVICE CONSTRUCTION ASSOCIATION FOR FULL SERVICE MEMBERS 



THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA 

1957 E Street. N.W. • Washington, D.C. 20006 • (202) 393-2040 • TELEX 279 354 AGC WSH 
r>.* rSA HGESTIS, President JAMES W. SCJPICA, Senior Vice President PAUL EMERICK. Vice President 

F. THOMAS WESTCOTT. Treasurer HUBERT BEATTY, ExecLdiue Vice President 

June 1, 1987 





Mr. Charles Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD{P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 
RE: DAR Case 87-33 
ear Mr. Lloyd: 

The Associated General Contractors of America regards the interim 
regulations implementing Section 1207 of Public Law 99-661, the National 
Defense Authorization Act for Fiscal Year 1987, as a gilt-edged 
invitation to further abuse of the construction procurement process 
and opposes the interim regulations for that, and the following reasons: 

1. The "Rule of Two" set-aside for small disadvantaged businesses 
(SDB) is not necessary, nor authorized by Congress, to achieve 
the goal of awarding 5 percent of military construction contract 
dollars to small disadvantaged businesses. 

2. The use in military construction procurements of the legislative 
authority to award contracts to SDB firms at prices that do not 
exceed fair market cost by more than 10 percent is not necessary, 
nor authorized by Congress, to achieve the goal of awarding 5 
percent of military construction contract dollars to small dis- 
advantaged businesses. 

3. The use of a "Rule of Two" mechanism as the criteria for establish- 
ing SDB set-asides will force contracting officers to set aside 

an inordinate number of military construction projects, far in 
excess of the 5 percent objective. A similar "Rule of Two" mechanism 
used in small business set-asides resulted in 80% of Defense 
construction contract actions being set aside in FY 1984. 



THE FCIlL SER\ ICE CO^iSTRUCTIO^ ASSOCKTIO. FOR FULL SERVICE MEMBERS 



Mr. Charles W. Lloyd 
June 1, 1987 
Page Two 



Implementation of SDB Set-Aside Regulations Is Not Necessary Nor 
Authorized for Military Construction 

Section 1207(e)(3) of the National Defense Authorization Act 
for Fiscal Year 1987 provides the Secretary of Defense with authority 
to enter into contracts using less than full and open competitive 
procedures and to award such contracts to SDB firms at a price in 
excess of fair market price by no more than 10 percent only "when 
necessary to facilitate achievement of the 5 percent goal." The legis- 
lative intent is clear that only when existing resources are inadequate 
to achieve the 5 percent objective should the Secretary of Defense 
consider using less than full and open competitive procedures such 
as set-asides. 

While such restrictive procurement procedures may be necessary 
to achieve the 5 percent objective in certain classifications of Depart- 
ment of Defense procurements, such procedures are clearly not necessary 
in military construction. In fiscal year 1985 disadvantaged businesses 
were awarded 9 percent of Department of Defense construction contracts 
($709 million out of $7.9 billion). Clearly the 5 percent objective 
has already been achieved and exceeded through the full and open competi- 
tive procurement process for military construction contracts. 

Applying the "Rule of Two" SDB set-aside procedures to military 
construction procurements is not only not necessary, but clearly not 
authorized by the legislation since such set-asides are not "necessary 
to facilitate achievement of the 5 percent goal." 

Contract Award to SDB Firms at Prices That Do Not Exceed 10 Percent 
of Fair Market Cost Is Not Necessary Nor Authorized for Military 
Construction 

Application of the legislative authority to award contracts to 
SDB firms at- a price not exceeding fair market cost by more than 10 
■rercent to military construction procurements is also not authorized 

y the legislation since the same condition is placed on that provision 
as is placed on the provision allowing the use of procurement procedures 
utilizing less than full and open competition; that is, the 10 percent 
price differential is to be utilized only "when necessary to facilitate 
achievement of the 5 percent goal." 

The routine and arbitrary use of the 10 percent price differential 
provision in military construction procurements will only serve to 
increase the cost of construction to the taxpaying public and yet 
bear no relationship to achieving the 5 percent objective. 

The ten percent allowance is nothing more than an add-on cost, 
to the detriment of taxpayers, particularly since the definition of 
fair market cost contained in the interim regulations is based on 
reasonable costs under normal competitive conditions and not on the 
lowest possible costs . This definition ignores the market realities 
of how prices are derived. Fair market prices are exclusively the 
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We have attached a series of questions to this letter 
which have yet to be answered. We encourage you to convey 
these concerns to the Defense Department and ask them to 
formally respond. Additionally^ we have attached a recent 
editorial in the Engineering News-Record on the subject. 

In the final analysis, this issue involves simple 
fairness. A "rule of two" should not become a rule of 100 
per cent. And yet that is the effect of the interim rule. 
Telling small businesses around the country to "go away" for 
three years, particularly in an industry which is in 
compliance with all Congressionally mandated utilization 
goals, cannot be sound public policy. 

If you have any questions regarding NCIC or our views 
on this policy, please call us at 887-1494. We would be 
pleased to meet with you at your convenience to discuss our 
position. 

Sincerely, 



^ Gregg 'ward 

Executive Director 



GWildt 



Enclosures (2) 



cc: American Consulting Engineers Council 
T^erican Rental Association 
American Society of Civil Engineers 
American Subcontractors Association 
Associated Builders and Contractors 
Associated General Contractors of America 
Associated Landscape Contractors of America 
Association of the Wall & Ceiling Industries - 
Mechanical Contractors Association of America 
National Association of Surety Bond Producers 
National Association of Women in Construction 
National Constructors Association 
National Electrical Contractors Association 
National Society of Professional Engineers 
Prestressed Concrete Institute 
Sheet Metal and Air Conditioning Contractors 

Na tional Association 
The Surety Association of America 



International 



ENFt Editorials 



Catch up on computers— or else 

Archilccis. eiiLniiccis and contraclors cnicnng ihcir rcspct- 
Civc disciplines in ll.c early 1950s were probably mc,re 
concerned with liieir slide rules than the pro.nise ol a 
secniinKly complicated tool that could automate repetitive 
and tedious calculations. If they started families wilhm the 
first five years ol their careers, they could be grandparents 
by now. But in those same years, the first commercial 
computer has become a great-gnindparcnt to iljc new ma- 
chines on the market. Such .shaiply accelerated life cycles 
increase greatlv the responsibility of those in constmction to 
understand and manage these powerful tools. 

Computer users in odier industries are way ahead ol he 
came. They've developed computer planning strategies tliat 
direct their computer purchases, they've joined computer 
standards organizations, and they belong to user groups 
that cany a lot of clout with powerful computer suppliers. 

Conslruclion indusliy users arc playing catch-up (see 
n 34) llial reciuires a corporate cotnniilment to the expen- 
sive computer a|uipment ac(iuired and a responsibility to 
monitor the trends that could render it obsolete. Hus can- 
not be achieved unless constrxiction industry users atiem|)t 
to master comptitcr technology as it applies to their busi- 
ness. Some users will respond that their pnmar>; business is 
consti-uction, iwi computer technology. But with the rale 
technology is changing, almost all phases ol construction 
now have some computer input, and users who are slow to 
. follow will surely be left behind. 



carefully to address those problems. Projects should be 
selected accoidiiiglv. with an eye toward maximi/mg con- 
tracting experience while limiting the potential imi)act that a 
business's failure to perfonn will have on national delensc. 
We suggest that the Defense Dept. go back to the drawing 
board then it cralls its final rule, llie Rule of I wo concept 
is simply an administrative expedient to meet arbitraiy goals 
and it has an unnecessarily severe impact on the competitive 
bidding process. 



Emphasizing technology 

The creation of a National Institute of TechnologN . pi<>- 
posed in a Senate bill, could help put technology transfer in 
the U S. on tlie front burner, where it belongs. As proposed 
by the influential chainnan of the Senate Commerce, Sci- 
ence and Transportation Committee, Ernest I'. Molimgs. 
the bill would move the National Bureau of Standards (wiili 
its building and fire technology centers) into Ni l (LNR W-i 
n 7) And there's much more than a name change. 

■ Money authorized by the bill would stimulate tcchnologv 
transfer through creation of regional federal-stale cenici > 
around the country. For the cuneni work ol NUS there 
mitiht be little additional money, but results of that work 
could be more ellectively made available to industiy lor 
commercial application. It is a good idea. 



Trashing the Rule of Two 

'Iliere comes a i)oiiU when special emphasis programs in 
federal constriction procurement become more like the tai 
waecing the dog. 'Hie ever expanding use of the so-called 
Rule of Two concept in the Dept. of Defense is a good 
exami.le (see p. 71). Tliis rule started mil as a way to 
channel more of the $8 billion a year in defense construc- 
tion work to small businesses. But now it is also being used 
to set aside work lor small disadvantaged businesses (SDBs). 

'Iliere is a place in federal contracting for progiams that 
allow small businesses and those owned by minorities and 
women to compete with the giants of industiy. 1 he ledeial 
Roveniment has a social responsibility m addition to ii.s 
function as a procurer of goods and services. But llie social 
responsibility that calls for fairness also demands lhat spe- 
cial interests be cut olf at a certain point. It is ludicrous that 
small disadvaniaged and minority-owned fimis be given Iirst 
crack at the cream of a mullibillion-dollar consuiiction bud- 
get, while experienced and ellicieni mainstream producers 
sil on iheii liaiuls. . 

By deliniiioii. .SDlls lack opporluniiy, cxi)eneiue, liiianc- 
ing aiul skills. IVograms to icme«ly that must be tailored 



The landfill as art 

n.e nation's abundance of garbage, jiiling up in unsighllv 
"Mount Trashmoies" from coast to coast, is a source oi 
i)ride to nobody. But diere is new hope. 

Within a few years, a dump in New Jersey could give I le^^ 
meaning to the disparaging term "junk a'J-'' '"^.^ 
design by artist Nancy Holt, the Mackensack Meadou lands 
Devcloiimcnt Commission (I IMDC) is iilanniiig to trans orm 
a 57-acie landfill into a piece of landscape art It will he 
visible to millions of commuters and tourists who travel lo 
and from New York City via the^ New jersey I ui iipike. 

Amtrak or Newark Aiqiori (see P- '-^S)- , 

Tlic landfill will be closed and sculpted into mounds 
with a covering of grass and odier plants. Skv Nlound. as .1 
will be called, will provide carefulh arranged \isias ol Uu 
rising and selling sun and moon through mounds and siee 
siiuclures. Its design is meant to provide an mteresiiii!. 
appearance to those who pass by. as well as to those wli< 
stop at the site. , , 

While landfills elsewhere have been turned to recreation 
al use such as parks, IIMDC says this would be the lirsi usei 
to create public arl. To the extent iliat the public s nasi 
caiinoi be recvcled for llie public good, here's aiioiiin »va 
to find .something positive in a growing national problem 



\ 

The Council believes the following concerns/questions need to 
be addressed: 



1. Is DOD aware that this "rule of two" will effectively 
foreclose all bidding opportunities from firms which are 
not d isadvantaged? 

2. Does not the "rule of two" in the construction industry 
become an exclusionary 100 per cent rule for 
disadvantaged firms over the next three fiscal years? 

3. Has not the construction industry e xceeded the 5 per 
cent threshold/ cited in the regulation as the goal to 
be achieved, for years? 

4. Is the construction industry — the very industry 
currently in compliance — the only industry impacted by 
the interim rule? Is aerospace affected? Research and 
development? High technology contractors? If not, why 
not? ^ 

5. Was an economic impact statement conducted? If not, why 
not? If one was compiled, what was the projected impact 
on small business organizations in the construction 
industry? . 

5. Why were no public comments received prior to the 

implementation of the interim rule? Why an interim rule 
in the first instance? Has the Administrative 
Procedures Act been violated? 



Did the DOD acquisition regulation get 0MB clearance? 
If not r why not? 
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P?resident Ronald Reagan 
The White House • 
1600 Pennsylvania Avenue, N. W. 
Washington, D. C. 

Dear President Reagan: 

We c.:ill to your attention an interim rule eimendinq the Defense 
Federal Acquisition Regulation Supplement to implement Section 
1207 of the National Defense Author i:zat ion Act for Fiscal Yea- 
1987 (Pub. L. 99-S61). The statute permits DoD to enter into 
contracts using less than full and open competitive procedures 
when practical and necesssary to facilitate achievement of a goal 
of awarding 5% of contract dollars to small disadvantaged 
business concerns during FY 1987, 1988 and 1989, provided the 
contract price does not exceed fair market cost by more than 
lO:^- 



We understand and appreciate that the Department of Defense is 
endeavoring to respond to the needs of Small Disadvantaged 
Businesses; however, taking 100% of the proposed set aside from a 
military market that already exceeds the objective does not 

appear to be fair or reasonable. Obviously, these procedures 
will put hundreds of small business people out of business in the 
short term. 



We believe the following questions need to.be asked, to fully 
disclose our concerns: 

1. Is DOD aware that this "rule of two" will effectively 
foreclose all bidding opportunities from firms which are not 
disadvantaged? 

2. Does not the "rule of two" in the construction industry 
become an exclusionary 100?^ rule for disadvantaged firms over 
the next three fiscal years? 

3. Has not the construction industry exceeded the threshold, 
cited in the regulation as the goal to be ^ achieved, for 
years? 

4. Why is the construction industry, the very industry currently 
in compliance, the only industry covered by the interim rule? 
Is aerospace affected? Research and development? High 
technology contractors? If not, why not? 



5. Was an economic impact statement conducted? I£ not, why not? 
If one was compiled, what is the projected impact on small 
business organizations in the construction industry? 

6. Why were no public comments received prior to the 
implementation of the interim rule? Why an interim rule in 
the first instance? Has the Administrative Procedures Act 
been violated? 

7. Did the DOD acquisition requlation oet 0MB clearance? T-f 
not, why not? Has Director Miller been. briefed on the 
subject at all? Has anyone in Administration other than DOD 
personnel reviewed the proposal? 

We believe _th ^is regulation ha s been very poorly conceived, that 
normal administrative, procedures ha_ve__been~ clearly circumvented 
and that other defense indu^xi.es__are "receiving preferential 
-at the expense of t.h.e-£:o.nfi.tr.uc.t ion industry . We cannot 
believe that was the intent of Pub. L. 99-661; therefore, we 
respectfully request that you respond to our urgent appeal to 
correct this obviously flawed regulation. 



Very truly yours, 

NICHOLAS G. CHACOS 
PRESIDENT 




MARLOWE 

Heating/Air Conditioning — Commercial Refrigeration 

871 Warner Dr. 
Huntingtown. Md. 20679 

855-8237 

May 23, 1987 

,.,^J)efense Acquisition Regulatory Council 
'ODASD(P) DARS, c/o OASD (?6cL) (M&RS) ,ROOM 3C841 
The Pentagon, Washington, D.C. 20301-3062 

Attn: Mr. Charles W. Lloyd, Executive Secretary . 

RE: Defense Department Inplementation of Section 1207. 
"Contract Goal for ^4inorities" 

All contracts to be set -aside for minority owned contractors 
Dear Mr. Lloyd, 

We are a small construction firm, who for the last seven years, bid on arid 
received Government contracts in the "Set -aside for Small Business Category." 
We depend 100% on this type of work. Since I am not a minority, I suddenly 
find myself on the brink of extinction. Action has been taken by the Department 
of Defense to set aside all contracts to minority owned contractors, to begin 
June 1, 1987, and to remain in effect until 1989. So what happens to all the 
oonpanies like us vdio are not minority owned? 



This is absolutely the most absurd action ever taken by a Government that I 
^ed to think had some degree of logic and fairness. If logic were used, it 
uld be obvious that this action will establish a breeding ground for fraudu- 
t fronts for ownership. Other problems would be construction delays, cost 
over-runs, and bonding problems. Obviously no logic has been used in this action. 
As for fairness, it's the most blatent use of reverse discrimination I have 
ever seen. 



I believe it's fair for all people to have equal rights. It is not equal rights 
when five contractors are put out of business so that one contractor can get rich. 

It seems to me that one small area of the Defense budget is being manipulated 
to achieve a 5% set -aside for Small Disadvantaged Businesses. It's obvious that 
the upper end of the budget is being neglected in this area. 

If something is not done ixirnediately to turn this around, we and hundreds of 
other small businesses like us will be put out of business . We solicit your 
help in this matter. 



Sincerely, 




Loyd A. Marlowe 
President 





June 5 , 



1987 



Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 

RE: DAR Case 87-33 
Dear Mr. Lloyd: 

The Association of Oklahoma General Contractors considers the interim 
regulations implementing Section 1207 of Public Law 99-661, the 
National Defense Authorization Act for Fiscal Year 1987, to be a 
continuing abuse of the construction procurement process; and we 
strongly urge that the interim regulations not be implemented for 
military construction procurement. It is our sincere opinion that 
these regulations are not required to achieve the goal of awarding 5 
percent of military construction contract dollars to small 
disadvantaged businesses. Additionally, we believe these regulations 
to be discriminatory in nature to those small businesses that cannot 
qualify as SDB firms. 

Here in Oklahoma, we have observed the disastrous discriminatory 
effect of the Small Business Administration's 8A Program. We have 
seen SDB firms participate in this "giveaway program" receive 
negotiated contracts. Frequently, these contracts exceeded the 
competitive bid price by more than 40 percent. We have then observed 
these SDB firms subcontract 85 percent of the dollars to a non-SDB 
firm, and do nothing more than observe the work of the non-SDB 
Contractor to receive their 15 percent of the contract price. Such 
abuses were repeated over and over by the SBA and the same SDB firm. 
While this "giveaway program" was going on, many small non-SDB firms 
faltered and failed because they had no opportunity to submit 
competitive bids. Such rash discrimination by the Federal Government 
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is inexcusable and a total waste of taxpayer dollars. To our 
knowledge, not one SDB firm that participated in the SBA 8A program 
developed into a firm that was capable of bidding in a competitive bid 
market. Implementation of the Section 1207 interim regulations 
invites this type of abuse to even a greater extent than the 8A 



We are in complete agreement with The Associated General Contractors 
of America letter to you dated June 1, 1987; which outlines in detail 
abuses that will be created by the implementation of the Section 1207 
interim regulations. We urge you carefully consider the devastating 
economic impact that these regulations will have on the construction 
industry; and withdraw the interim regulations immediately. 



program. 




BILL SKEITH ' 
Executive Director 



Genciral Contractors 




P.O. Box 559 
509 Cooper Street 
C^en, N.J. 08101-0559 
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Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (MScRS) 
Room 3C8*1 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr . Lloyd, 

I am writing to express my support for the regulations that 
the Department of Defense has developed to reach its 5% minority 
contracting goal. In general, I think they represent a step 
forward and at least a good starting point for going ahead with 
implementation. I especially support the intent to develop a 
proposed rule that would establish a 10% preference differential 
for small disadvantage businesses in all contracts where price is 
a primary decision factor. 

However, I am concerned that several important questions 
have been overlooked in the published interim regulations. 
First, there are no provisions for subcontracting. Second, there 
is no mention of participation by Historically Black Colleges and 
Universities, and other minority institutions. Third, it is not 
clear on what basis adv.ance payments will be available to small 
disadvantaged contractors in pursuit of the 5% goal. And 
finally, partial set-asides have been specifically prohibited 
despite tKeir potential contribution to small disadvantage 
participation at DoD. 



I urge the Defense Department to address the al?ove issues 
quickly, and to move forward aggressively in pursuing the 5% goal 
set by law. 




Larry Evans 



LE/drf 
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EnterprlSMp Inc. 
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Corporate Office 
Suite 1710, Rosslyn Center 
1700 N, Moore Street 
Arlington, VA 22209 
(703) 558-8700 
Telex: 710-955-0219 
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Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS 

c/o OASD (P&L) (M&RS), Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

This is in the response to the Federal Register of May 4, 1987. I 
cite DAR Case 87-33. It has to do with set-asides for disadvantaged 
business concerns. 

A key element of the proposed regulation appears to be "specifically, 
whenever a contracting officer determines that competition can be expected 
to result between two or more SDB concerns, and that there is a reasonable 
expectation that the award price will not exceed fair market price by more 
than 10 percent, the contracting officer is directed to reserve the 
acquisition for exclusive competition among such SDB firms." 

For whatever acquisitions to which the above policy would pertain, I 
suggest the following alternative. For any disadvantaged firm that 
responds to this proposal request, its cost proposal will be discounted by 
10 percent. Once this discount has been applied, the contract award will 
be made on the basis of otherwise normal selection criteria. For such 
contracts, all proposers, both disadvantaged and non-disadvantaged, will 
be notified of this handicap. 

Let me outline the basis for this suggestion. First of all, the 
provisions of the original statement are extremely hazardous, if not 
actually ridiculous — particularly the requirement that the contracting 
officer determine that the award price is unlikely to succeed the fair 
market price by more than 10 percent. Given the difficulty of pricing 
government defense contracts, this determination is inherently impossible 
for any contracting officer to make. For almost any category of defense 
procurement, actual bids typically vary by at least 30 percent. It is not 
unusual for them to vary by oyer 100 percent, and .this includes good faith 
bids by technically competent contractors. This means that, based on 
actual current DOD acquisition experience, these determinations by the 
contracting officer will be totally and demonstrably arbitrary. It may be 
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helpful to phrase the problem in two other ways: first, if the competi- 
tion was structiired according to my suggested alternative, and a contract- 
ing officer had already lined up at least two disadvantaged firms to bid, 
what do you think he could say about the probability that a disadvantaged 
firm would win; second, suppose (contrary to the normal process) the con- 
tracting officer were to announce ahead of time what he considered the 
fair market price to be. What is the likelihood that a non-disadvantaged 
firm would bid more than 10 percent below that price? 

Clearly, either one of these provisions will produce a real strain on 
the "non-disadvantaged" firms. In the one case, they will be arbitrarily 
precluded from bidding; in the second case, they will be discouraged from 
bidding because of the risk of being underbid by an actual higher bid. 
This strain will, in turn, interfere with DOD being able to procure the 
best available support for its projects. I do not argue with the apparent 
DOD decision that some interference of this sort is an appropriate price 
to pay for the positive social consequences of improving the lot of dis- 
advantaged individuals. I do say that the alternative I suggest will 
enable DOD to help the disadvantaged with much less interference with 
effective procurement than must be anticipated by the original wording. 

Sincerely, 

,^ n 

i 

John D. Kettelle 

Chairman, Board of Directors 

JDK: dim 
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Defense Acquisition Regulatory Council 

ATTN: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS, 
c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D, C. 20301-3062 



Dear Mr. Lloyd: 

Ref. DAR Case 87-33 . Department of Defense 
tion Regulation Supplement; Implementation c^f Section 1207 
of Public Law 99-661; Set-Asides for Small Ejisadvantaged 
Business Concerns. (Interim Rule and Request for Comment.) 



Federal x\cquisi- 



We are Coffee Roasters and Processors. (Primary 
Activity SIC Code: 2095; Related Secondary SIC 



Business 
Code: 2099.) 



In the entire coffee industry we are the only SDB concern 
capable of delivering to the Department of Defense coffee 
products processed, packaged, boxed, palletized and shipped 
in accordance with standard contractual requirements. To 
the best of our knowledge no other SDB bids for this busi- 
ness. The list of coffee roasters /processors bidding for 
coffee is usually very small. 

In our case the "rule of two" (See A Background, and Section 



219.502-72.) may have the effect of keeping 
for Set- Asides for SDB Concerns. We trust a 
found. 



Thanking you for your kind consideration, we remaxn 
Sincerely yours. 




us from competing 
solution can be 



Jack Bolanos 
President 



Associates, Inc. 



Automated Data Processing • Management Services • Research and Deveiopment 
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Defense Acquisition Regulatory Council, 
Attn: Mr. Charles W. Lloyd, 
Executive Secretary, ODASD (P) DARS, 
c/o OASD, (P&L)(M&RS), Room 3C841, 
The Pentagon, 

Washington, DC 20301-3062 
Reference: DAR Case 87-33 
Dear Mr. Lloyd: 

The Department of Defense (DoD) is to be commended on its aggres- 
sive efforts to implement Section 1207 of the National Defense 
Authorization Act for Fiscal Year 1987 (Public Law 99-661), 
entitled "Contract Goal for Minorities." We, at Tresp Associates, 
believe that the proposed regulations published in the Federal 
Register, (Volume 52, No. 85 on Monday, May 4, 1987), are certainly 
a step in the right direction. We support your proposed 
implementation regulations with few exceptions, and submit the 
following comments for your consideration: 



ISSUE: 

(1) The Rule of Two: The interim rule establishes a "rule of 
two (ROT)" regarding set-asides for Small Disadvantaged Business 
(SDB) concerns, which is similar in approach to long-standing 
criteria used to determine whether acquisitions should be set aside 
for small businesses as a class. "...Specifically, whenever a 
contracting officer determines that competition can be expected to 
result between two or more SDB concerns, and that there is 
reasonable expectation that the award price will not exceed fair 
market price by more than 10 percent, the contracting officer is 
directed to reserve the acquisition for exclusive competition among 
such SDB firms...." 

RECOMMENDATION: The rule of two implementation procedures as 
currently presented gives the Contracting Officer complete 
authority in the ROT process, and fails to address the role of the 
Department's Small and Disadvantaged Business Specialists^ (SDBS). 
DoD has a cadre of over 700 SDBS who have done an outstanding ^ob 
in the implementation of other legislation; Public Law 95-507, as 
an example. Therefore, we recommend that the regulations be 
written to mandate active participation on the part of the SDBS and 
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the Contracting Officer in rule of two decisions. We feel that 
the foregoing will result in more balanced and unbiassed. ROT 
opinions. 

ISSUE: 

2. Protesting small disadvantaged business representation. 
Paragraph 219.302 (S-70) found at 16265, states in part, "...(1) 
Any offeror or an interested party, may in connection with a 
contract involving award to a SDB based on preferential conside- 
ration, challenge the disadvantaged business status of any offeror 
by sending or delivering a protest to the contracting officer...." 
We believe that such loose wording will tend to encourage frivolous 
protests. In our opinion, this will become a "delay tactic" on the 
part of that segment of the business community, not qualified to 
participate in the acquisition by^ reasons of their non-small disad- 
vantaged business status. 

RECOMMENDATION: The regulations should be more specific with 
respect to who can protest. The right to protest the SDB status in 
acquisitions involving SDB set asides, should be limited to only 
effected parties (i.e., other small disadvantaged business firms.) 
Further, to discourage frivolous protests, penalities should be 
invoked in those cases where frivolity is determined. Definite 
time frames should also be established with each step of the pro- 
test process. 

ISSUE: 

(3) Subcontracting under SDB set asides. The proposed 
regulations do not address the degree of subcontracting to minority 
business concerns under Section 1207 or the Statute. 

RECOMMENDATION: 

In those cases where subcontracting opportunities exist, we 
recommend that the successful prime SDB offerors be required to 
award a mandatory percentage of such subcontracts to qualified 
minority business firms. You may wish to consider language similar 
to that contained in Section 211 of Public Law 95507. This will 
encourage networking among the Minority Business Enterprises. 



Mr. Charles W. Lloyd 
June 1, 1987 
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Agaiiir DoD is to be commended for its work in the various socio- 
economic programs r and if Tresp Associates can be of any 
assistance to yoUf please do not hesitate to contact me. 

Very truly yours r 




F. MADISON 
Vice*^President 
Corporate Affairs 




a subsidiary of LME 



June 3, 1987 



Defense Acquisition Regulatory Council 

Attn: Mr. Charles W. Lloyd, Executive Secretary 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington. DC 20301-3062 
Dear Mr. Lloyd: 

The recommended change to Small Business set-aside contracts as cited in 
the DAR Case 87-33 will have an adverse effect on our company. It may 
ultimately result in the termination of this company. 

We strongly urge that you cancel this recommended interim ruling in order 
that our company can remain competitive in the business environment. 

Thank you for your consideration. 



Very truly yours. 




If. Schulman, President 
Delta Technology Systems, Inc. 
605 Louis Drive, Suite 503B 
Warminster, PA 18974 



MS/dg 



605 LOUIS DRIVE • SUITE 503B • WARMINSTER, PA 18974 • (215) 675-9656 



areata 

associates, inc. 

Sy&tem Manufacturing Division 

June 2, 1987 



Defense Acquisition Regulatory Council 
ODASD (P) DARS 

c/o OASO (P&L) (M&RS), Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 

Attention: Mr. Charles Lloyd, Executive Secretary 

Subject; DODs Interim Rules Implementing A Statutory 5 Percent Minority 
Contracting Goal (DAR Case 87-33) 



Gentlemen: 

Subsequent to our review of your proposed interim rules, the following 
areas seem to require edification. 

Under the 'Other DAR Council Considerations' there were thoughts regarding 
the approach of allowing a 10 percent preferential factor application to the 
Small Disadvantaged Business (SOB) price in competitive negotiations, when 
selection Is based primarily on price. This approach, in effect, eliminates 
Cost type contracts. We suggest a revision of this approach be included to 
allow the application of the 10 percent preferential factor to the costs 
proposed by the SDB in the competition of Cost type contracts. 

In further support of the Intent of Public Law (PL) 99-661 we suggest the 
degree of subcontracting by the prime SDB contractors also include goals to 
encourage the networlcing and support of smaller SDB$>. 

in an effort not to damage one Government program for the benefit of another 
we recommend that the 5 percent minority contracting goal be against the 
eligible dollars (exclusive of those allocated for 8(a) goals and women-owned 
goals). 

When determining the number of qualified SDBs, we request that all revenues 
as a result of 8(a) participation be excluded as the size of many SDBs are 
unreal istically inflated through subcontracts with the Small Business 
Administration. 

The protest process requires more guidance and policy. The issue of exactly 
who is qualified to challenge the process remains unclear. An 'interested 
party' requires definition. Our suggestion is that only qualified SDB offerors 
have the right to challenge. Timeframes must be defined to prevent or 
discourage the use of the PL 99-661 program* 
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Request the establishment of a supportive policy outlining an aggressive 
program In determining the availability of SDBs to perform on DOD contracts 
(In consonance with the rule of two). 

The intent of PL 99-661 Is well accepted by our Company. We lool; forward to 
your consideration and Implementation of the comments we've provided above. 



Sincerely, 




Buck W. Wong 
President 



SAXON 




ARCHITECTS/PLANNERS 

1530 SPRUCE STREET 
PHILADELPHIA, PA 19102 

215/735-3035 




June 10, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr, Charles Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd, 

I am writing to express my support for the regulations that 
the Department of Defense has developed to reach its 5% 
minority contracting goal. In general, I think they 
represent a step forward and at least a good starting point 
for going ahead with implementation. I especially support 
the intent to develop a proposed rule that would establish a 
10% preference differential for small disadvantage 
businesses in all contracts where price is a primary 
decision factor. 

However, I am concerned that several important questions 
have been overlooked in the published interim regulations. 
First, there are no provision for subcontracting. Second, 
there is not mention of participation by Historically Black 
Colleges and Universities, and other minority institutions. 
Third, It is not clear on what basis advance payments will 
be available to small disadvantaged contractors in pursuit 
of the 5% goal. And finally, partial set-asides have been 
specifically prohibited despite their potential contribution 
to small disadvantage participation at DoD. 

I urge the Defense Department to address the above issues 
quickly, and to move forward agressively in pursuing the 5% 
goal set by law. 



Sincerely, 
SAKON/CAPERS, AIA 

^ Robert S. Sax/n, AIA 



Theodore R. Capers, AIA 



RSS/TRC:8g 
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INTERNATIONAL CREATIVE DATA INDUSTRIES. INC. 
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May 29, 1987 



The Honorable William Howard Taf t, IV 
Deputy Secretary of Defense 
Department of Defense 
The Pentagon 

Washington, D.C. 20301-1155 
Dear Mr. Secretary: 



I have been asked by Senator Weicker to review and comment on the contents 
of your memorandum "^pertaining to the 5% DOD goal for contract awards to 
Small Disadvantaged Businesses. 

AS president of an 8 (a) Small Disadvantaged ^"^i^^^^^lj^^f y/^^eSilld 
years it has been my experience, that clearly defined and detailed 
procedures must be established, to insure that the sP^"V^"**/;.^ff 
Public Law 99-661 is Implemented and achieved. The concept of this new 
program as an extension of the SBA 8 (a) program is commendable but the past 
short-comings of the 8 (a) program have shown that a better structure ^ust 
be used initially if this new program is to be successful. Therefore, I 
also recommend that a method of monitoring and measuring compliance with the 
program's objectives be set-up in order to ensure that the established 
target is met. 

Thank you for giving me the opportunity to comment. 



Sincerely, 




President 
JV/mam 



fiQuO 03986 




Assoclatftt. Inc. 



Autom«t*d Dm* PracMting • ItanaowMnt SsrvloM • ItoMMClt antf O«v»lopm«nt 
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Defense Acquisition Regulatory Council » 
Attnt Mr. Charles W. Lloyd, 
Executive Secretary, ODASD (P) DARS, 
C/O 0A8D, (P&L)(N6RS), Room 3C841, 
The Pentagon, 

Washington, DC 20301''3062 
Reference! DAR Case 87-33 
Dear Mr. Lloyd: 

The Department of Defense (DoD) is to be commended on its aggres- 
sive efforts to implement Section 1207 of the National Defense 
Authorisation Act for Fiscal Year 1987 (Public Law 99-661), 
entitled "Contract Goal for Minorities." We, at Tresp Associates, 
believe that the proposed regulations published in the Federal 
Register, (Volume 52, No. 85 on Monday, Hay 4, 1987), are certainly 
a step in the right direction. We support your proposed 
implementation regulations with few exceptions, and submit the 
following comments for your considerations 




ISSUE: 

(1) The Rule of Two: The interim rule establishes a "rule of 
two (ROT)" regarding set-asides for Small Disadvantaged Business 
(SDB) concerns, which is similar in approach to long-standing 
criteria used to determine whether acquisitions should be set aside 
for small businesses as a class. "...Specifically, whenever a 
contracting officer determines that competition can be expected to 
result between two or more SDB concerns, and that there is 
reasonable expectation that the award price will not exceed fair 
market price by more than 10 percent, the contracting officer is 
directed to reserve the acquisition for exclusive competition among 
such SDB firms...." 

RECOMMENDATION t The rule Of two implementation procedures as 
currently presented gives the Contracting Officer complete 
authority in the ROT process, and falls to address the role of the 
Department's Small and Disadvantaged Business Specialists (8DBS). 
DoD has a cadre of over 700 8DBS who have done an outstanding job 
in the implementation of other legislation; Public Law 95-507, as 
an example. Therefore, we recommend that the regulations be 
written to mandate active participation on the part of the 8DBS and 
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the Contracting officer in rule of two decisions. We feel that 
the foregoing will result in more balanced and unbiassed ROT 
opinions. 

ISSUE: ■■ ~ 

2. Protesting small disadvantaged business representation. 
Paragraph 219.302 (S-70) found at 16265, states in part, 
Any offeror or an interested party, may in connection with a 
contract involving award to a SOB based on preferential conside- 
ration, challenge the disadvantaged business status of any offeror 
by sending or delivering a protest to the contracting officer....*' 
We believe that such loose wording will tend to encourage frivolous 
protests. In our opinion, this will become a **delay tactic" on the 
part of that segment of the business community, not qualified to 
participate in the acquisition by reasons of their non-small disad- 
vantaged business status. 

RECOMMENDATION t The regulations should be more specific with 
respect to who can protest. The right to protest the 6DB status in 
acquisitions involving SDB set asides, should be limited to only 
effected parties (i.e., other small disadvantaged business firms.) 
Further, to discourage frivolous protests, penalities should be 
invoked in those cases where frivolity is. determined. Definite 
time frames should also be established with each step of the pro- 
test process. 

ISSUE: 

(3) Subcontracting under SDB set asides. The proposed 
regulations do not address the degree of subcontracting to minority 
business concerns under Section 1207 or the Statute. 

RECOMMENDATION: 

In those cases where subcontracting opportunities exist, we 
recommend that the successful prime SDB offerors be required to 
award a mandatory percentage of such subcontracts to qualified 
minority business firms. You may wish to consider language similar 
to that contained in Section 211 of Public Law 95507. This will 
encourage networking among the Minority Business Enterprises. 
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Again, DoD is to be commended for its work in the various socio- 
economic programs, and if Treap Associates can be of any 
assistance to you, please do not hesitate to contact me. 



Very truly yours. 




F. MADISON 
Vice-President 
Corporate Affairs 



cc: NEDCO Conference 

716 South Sixth Street 
Las Vegas, NV 89101 

NationcLL Federation of 8(a) Ccnpanies 
2011 Crystal Drive, Suite 813 
Arlington, Virginia 22202 

Mr. C. Michael Gooden 
President, 

Integrated Systems Analysts, Inc. 
1215 Jefferson Davis Highway 
Crystal Gateway III, Suite 1304 
Arlington, VA 22202 

Mr. Dan Gill . , . ^ . 

Office of Small & Disadvantaged Business Utilizatxon 

OBD, The Pentagon, Washington, DC 20301 




TRACTELL, Inc. 





4490 NEEDMORE ROAD 



DAYTON. OHIO 45424 



(513) 233-6550 



26 May 1987 



Mr- Charles W. LLoyd ^ 

Executive Secretary 

ODASD (P) DARS 

c/o OASD (P&L) (H8RS) 

Room 3C-841, The Pentagon 

Washington, DC 20302-3062 

Dear Mr. LLoyd: 

This Letter responds to your request for pubLic comment 
concerning the development of procurement methods to be used to 
implement Section 1207 of the National Defense Authorization Act 
for Fiscal Year 1987 (P.L. 99-661). 

1. As a reference, the Federal Register, Thursday, July 21, 
1 983, Part II, contains comments on the "Participation by 
Minority Business Enterprises in Department of Transportation 
Programs". In reading P. L. 99-661, exactly the same problems 
are re-emerging for DoD as were handled by DoT in 1983. 

2. Reference the Interim DAR rule including the statement: " 
competition among SDB concerns whenever the contracting officer 
determines that offers can be anticipated from two or more SDB 
concerns, and that the contract award price will not exceed fair 
market price by more than 10 percent... " 

The practical implementation of such a procedure requires much 
more information than the average contracting officer ordinarily 
possesses. It also seems that this rule is either impossible to 
implement, or if it is implemented, it becomes a prime candidate 
for abuse. To "anticipate" that two or more SDBs will respond to 
an offer appears to imply knowing "which" firms might respond; 
knowing,, the price range they will offer requires even more 
specific knowledge of such potential respondees. This is easy to 
write as policy, but almost impossible for humans to do (witness 
the IRS W-4 form!). 

We recommend the "pre-established" criteria for SDB set-aside 
under P.L. 99-661 be more practically based on t h e e s t i m a t e d 
dollar value for the award (typically done by req u i rem ent- s i de 
personnel anyway), and the generic capabilities of SDBs that 
might respond to such solicitations. 
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We also recommend that certain "Larger do L L a r 'V so L i c i t a t i on s 
become "on-the-spot" set-aside candidates, based on the 
determined capabilities of the SDB actually responding, rather 
than those expected to respond. This would encourage capable 
SDBs into gradual competition with higher expectations of 
success, which should be the ultimate goal of P.L- 99-661, but 
not penalize any responding vendor. 

2. Another concern is the proposal of "exception five" whereby a 
direct award could be made to an SDB without competition when 
sources sought identified only one responsible SDB to fulfill 
requirements,... where set-aside criteria are not met ... ". The 
latter statemen"(under Li ned) is meaningless, unless further 
defined- What is the scope of responsibility within DoD for 
which a specific set-aside criteria is met, or not met? Is this 
criteria to be DoD wide? for a single agency, such the Air 
Force; for a specific contracting agency? a geographic region. 
This needs a lot more clarification. 

3. A second proposal establishes a 10 percent preference 
differential for SDB concerns for the objective to attain a 
specific goal. Again, the scope of responsibility within DoD for 
the application for a specific goal is not clear. Also, this 
proposal appears to be a set-aside after-the-fact of a sealed bid 
process, wherein both non-SDBs and SDBs are being solicited. 
This could be a source of major confusion if not p r e- spe c i f i ed in 
a formal solicitation, or other anouncement, requesting bids. 

4. The formal definition of "SDB" is reasonably clear. Notably, 
Part 204, Federal Register/ Vol 52/ 4 May 1987 regarding 
increased categorizations of SDBs. In practice within DoD, "SDB" 
is systematically interpreted to mean a firm with SB A 8(a) certi- 
fication, especially for the meaningful, larger dollar value 
efforts- 
There will be a definite conflict with the existing SB A 8(a) 
program, as administered, if indeed P. L. 99-661 intends to 
increase participation of minorities in DoD contracting. As a 
rule, certification in the SB A 8(a) program is a extremely 
tedious, often endless process, constrained by the personnel and 
locations of SB A certify ing off i ces. 
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In effect, this current SB A 8(a) certification process is a major 
constriction. Some other type of "pre-certification" should be 
devised to apftLy to alL SDB firms in the broader definition- 
Otherwise, the presence of firms with 8(a) certifications may be 
used to screen out SDBs without certification, since both are 
covered by P.L. 99-661; indeed this would be counter-productive. 

To attain maximum exposure to capable non-SBA(8a) firms, we 
recommend DoD make maximum use of State-supported certification 
of SBEs/SBDs and MBEs, regardless of their current SB A 8(a) 
status. 

4. We recommend a specific category of contracting within the 
scope of P. L. 99-661 be devised for SDBs interacting, or seeking 
to interact, directly with Historically Black Colleges and 
Universities in contracted efforts that mutually enhance each, 
and dually respond to DoD needs. We also recommend a specific 
category of set-aside expediency in contracting when such efforts 
are consumated involving Historically Black Colleges, much like 
the "Short Form Research Contract". 

We strongly recommend policies be developed at the DoD level that 
accent the need for increased attention to the systemic inade- 
quacies of HBCUs in dealing with the intricacies of DoD contract- 
ing. Significantly more emphasis and latitude should be included 
in those contracts with HBCUs that seek to "establish an 
increased capacity" to compete more effectively in the DoD main- 
stream. For example, costs of inclusion of specific supportto 
an institution from an SDB should be accented as a capability 
enhancement for the HBCU, since this synergy covers TWO 
objectives related to P. L. 99-661. 

Also, when set-aside criteria CANNOT be met for either SDBs 
and/or HBCUs, the capacity to use non-SDB firms in joint efforts 
with SDBs, and/or HBCUs should be considered BEFORE the set-aside 
category is withdrawn. 

5. Finally, we recommend a strong evaluation process be super- 
imposed on the implementation of P. L. 99-661 to assure that the 
subseq uent ly desi gned policies do what they suppose to do, or 
possess a mechanism for change if they do not. This should 
include before and after analyses, and pre-set targets for both 
the number of SDBs involved in DoD contracting, and the dollar 
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values of these awarded contracts. Policy goals 
need to be more clearly and explicitly defined, as 



for set asides 
cited above. 



Such an evaluation is essential because the worse possible 
outcome of P. L. 99-661 would be minimal, or no increase in 
participation of SDBs in DoD contracting. Such an outcome would 
cancel --forever all future legislation related to such 
obj ect i ves. 

Siitorely, 

igene Ji. Jones, PI 
President, TRACTELL^; Inc. 




ENCL: Capability Mi crobrochure 





VERMONT 

Associated 

General 
Contractors 
of Vermont 



June 6, 1987 





Charles W Lloyd, Exec Secy 
Defense Acquis Reg Council 
Room 3C841, The Pentagon 
X>fashington, D C 20301-3062. 

Dear Mr Lloyd, 

There is no need of repeating the discussion in the AGC of America 
letter to your office, dated June 1, 1987. This Chapter of 160 supports 
the art^uments in that letter. 

This being a small state, would have many problems in trying to carry 

out the provisions of the "Rule of Two." 

It is our hope that you will discard your proposal. 

Sincerely, 




WILLIAM J KEOj 
Executive Vice President 




47 Court Street 
P.O. BOX 750 
MONTPELIER 

VT 05602 
(802) 223-2374 



President 

OTTO A. ENGELBERTH 
Engelberth Construction, Inc. 
Winooski 05404 

Senior Vice President 

ROBERT L NORWAY 
Bates & Murray. Inc. 
Barre 05641 

Vice President 
MARC D. COTE 
Blow & Cote, Inc. 
Morrisville 05661 

Treasurer 

Robert P. Lord, Sr. 
E. F. Wall & Associates, inc. 
Barre 05641 

Executive Vice President 

WILLIAM J. KEOGH 

Board of Directors 

ROBERT A. CARRARA 
J. P. Carrara & Sons. Inc. 
North Clarendon 05759 

WILLIAM E. DAILEY, III 
Wm. E. Dailey. Inc. 
Shaftsbury 05262 

ROBERT W. GRAHAM 
S. G. Phillips Corp. 
Waitsfield 05673 

ROBIN L HOUGHTON 
Hutch Concrete Contracting Corp. 
Montpelier 05602 

LEE H. LAWTON 
Red-Hed Supply, Inc. 
Winooski 05404 

■■ MAYNARD F. Mclaughlin 

Bread Loaf Construction Co. 
Middlebury 05753 

ALLEN M. POTTER 
F. R. Lafayette, inc. 
Essex JcL 05452 

JOHN C. STEWART 
Pizzagalli Construction Co. 
So.^ Burlington 05403 

ROBERT S. WILLIAMS 
New England Equipment Co.. Inc. 
WhHe River Jet 05001 



EQUAL Ef^PLOYMENT 
OPPORTUNITY EMPLOYER 



areata 

associates, inc. 

System Manufacturing Division 
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Defense Acquisition Regulatory Council 
ODASD (P) DARS 

c/o OASD (P&L) (M&RS), Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 

Attention: Mr. Charles Lloyd, Executive Secretary 

Subject: DODs Interim Rules Implementing A Statutory 5 Percent Minority 
Contracting Goal (DAR Case 87-33) 



Gentlemen: 

Subsequent to our review of your proposed interim rules, the following 
areas seem to require edification. 

Under the 'Other DAR Council Considerations' there were thoughts regarding 
the approach of allowing a 10 percent preferential factor application to the 
Small Disadvantaged Business (SDB) price in competitive negotiations, when 
selection is based primarily on price. This approach, in effect, eliminates 
Cost type contracts. We suggest a revision of this approach be included to 
allow the application of the 10 percent preferential factor to the costs 
proposed by the SDB in the competition of Cost type contracts. 

In further support of the intent of Public Law (PL) 99-661 we suggest the 
degree of subcontracting by the prime SDB contractors also include goals to 
encourage the networking and support of smaller SDBs. 

In an effort not to damage one Government program for the benefit of another 
we recommend that the 5 percent minority contracting goal be against the 
eligible dollars {exclusive of those allocated for 8(a) goals and women-owned 
goals). 

When determining the number of qualified SDBs, we request that all revenues 
as a result of 8(a) participation be excluded as the size of many SDBs are 
unreal i St ically inflated through subcontracts with the Small Business 
Administration. 

The protest process requires more guidance and policy. The issue of exactly 
who is qualified to challenge the process remains unclear. An 'interested 
party' requires definition. Our suggestion is that only qualified SDB offerors 
have the right to challenge. Timeframes must be defined to prevent or 
discourage the use of the PL 99-661 program. 
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Request the establishment of a supportive policy outlining an aggressive 
program in determining the availability of SDBs to perform on DpD contracts 
(in consonance with the rule of two). 

The intent of PL 99-661 is well accepted by our Company. We look forward to 
your consideration and implementation of the comments we've provided above. 



Sincerely, 




Buck W. Wong 
President 



Office of the 
G«ii«ral Manager 



maita; 




2200 Peachtree Summit 

401 West Peachtree Street. N.E. 

Atlanta. Georgia 3036&-4301 



May 29, 1987 



Mr. Charles Lloyd 

Executive Secretary 

OSAD(P)/DARS 

c/o OSAD (A&L) M&RS 

Room 3C841 

The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd: 

I would appreciate it very much if you would provide me with a 
copy of the Department of Defense's proposed procedures for 
achieveing the 5% minority contracting goal (reference: DAR Case 
87-33) 

This information should be sent to: 



Mr. John S. Schadl 

Assistant to the General Manager 

for Equal Employment Opportunity 
Metropolitan Atlanta Rapid Transit 

Authority 
2200 Peachtree Summit 
401 W. Peachtree Street, N.E. 
Atlanta, Georgia 30365-4301 



Thank you for your assistance. 



Sincerely, 




U.6hn S. Schadl 
Assistant to the General Manager 
for Equal Employment Opportunity 



dkh 



Metropolitan Atlanta Rapid Transit Authority 




1 2320 PARKLAWN DRIVE 
ROCKVILLE. MARYLAND 208^2-1786 
TELEPHONE: Main (301)984.2400 
Pans (301)984-2494 
Service (301)984-2480 
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The Honorable Paul D. Sar banes 
Dirksen Senate Office Building 
Room 332 

Washington, D.C. 20510 
Dear Setuztoi' Sarbanes, 

We call to your attention an interim rule amending the .Defense Federal 
Acquisition Regulation Supplement to implement section 1207 of the National 
Defense Authorization Act for Fiscal Year 1987 (Pub . L. 99-661). Tlie 
statute per?nits DoD to enter into contracts using less than full arid open 
competitive procedures, when practical and necessary to facilitate achievement 
of a goal ofaivarding 5 percent of contract dollars to small disadvantaged 
business concerns during FY 1987, 1988 and 1989, provided the contract 
p7'ice does not exceed fair market cost by more tJrnn 10 percent. 

lie changes incurred by the interim rule are made without prior public 
comment and are effective June 1, 1987. 

Implementation of the rule will have a drastic economic impact upon small 
construction contractors who have depended on the small business market for 
their survival. No prior study was made of this impact. The DoD is using 
the 8(a) program of the Small Business Administration as one method to reach 
the 5 percent. As a result, the effect on SBA 's who do not fit the SDB category 
will be catastrophic. Worse still, at this point in time, about 99% do not 
realize what has Jiappened as of June 1st. 

The construction industry in this country is made up of many, many small 
businesses, what we refer to as a "mom and pop" industry. Far every mega 
cotnpany, there are thousands of small companies that perform the work to 
keep this country moving, including those small firms that perform con- - 
struction for the DoD under the SBA program. 

Because we basically are small business and do not have the resources to 
twist arms and lobby, we have become a "dumping" ground far every "quick 
fix designed, such as that proposed for fiscal years 1987, 1988 and 1989 
It IS much easier to use the 8(a) program tlian to carve out set asides in the 
-tnega industries tliai also do work with DoD. 
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The Honorable Paul D. Sa^^banes 
\ne 3, 1987 
\ge2 



We have no quarrel with set asides per se; however, what has been done in 
this instance is to close a specific market to specific contractors who Jiave 
had access to it in tlie past. 

Senator Sar banes, we need your help in resolving this situation. 

Sincerely^, 
BOLAND SERVICES 




Louis J. "Boland 



LJB:pb 



ZACHKY 



H. B. ZACHBY COMPANY 
General Contractors 



D. R. Schad 
Vice President 



June 11. 1987 



Mr* Charles W. Lloyd, Executive Secretary 

Defense Acquisition Regulatory Council ODASD(P)DARS 

c/o 0ASD(P6L)(M&RS) 

The Pentagon, Room 3C841 

Washington. D.C. 20301-3062 

Re: DAR Case 87-33 

Dear Mr. Lloyd: 

With regard to the above referenced case, please be advised that 
B, Zachry Company is in complete agreement with the letter written to 
you by the Associated General Contractors of America on June 1, 1987. 
We, along with the AGC, urge that the interim regulations not be 
implemented on June 1 for military construction procurement; and not be^^ 
implemented for military construction procurement until such time as the 
Department of Defense conducts an economic impact analysis of the 
regulations in compliance with the Regulatory Flexibility Act of 1980. 

Should you wish to discuss this matter further, please feel free to 
contact us at any time. 




Sincerely 



D. R. Schad 



Ik 



Post Office Box 21130 • San Antonio. Texas 78285 • (512)922-1213 • Cable Address: ZAGG Telex 76-7426 



lilHyip NATIONAL ASSOCIATION OF MINORITY CONTRACTORS 

IiHItIII new jersey chapter, P.O. Box 1604 Union. New Jersey 07083 
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Vtitrist AcqaU-Ulon RzguZatoKy ComxcaJL . 
c/o OkSO {VSl\ M5RS) 
Room 3C84; 
The Ptntagon 

\j}(U4u.rL9tor>., VX. 2030) -3062 ■ 

Execu^ve Szoiztcuvy OVASV [¥) VAKb 
R&ieAZncH'. ?.L. 99-661 
V&oA M^. Lloyd: 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

For the same reasons cited by Mr. Hubert Beatty, Execu- 
tive Vice President of the Associated General Contractors of 
America, in his June 1, 1987 letter to you, the AGC of New Jersey 
also objects to the proposed "Rule of Two" set aside provision 
for Small Disadvantaged Businesses. 

While there is no question about the government's intent 
in providing set asides for genuinely disadvantaged small businesses, 
it is neither necessary nor authorized by Congress to achieve the 
5 per cent goal of total dollars awarded. 

Further, experience has proven (witness FY 1984), that the 
mcehanism used in- small business set asides results in an mor- 
dinate number of defense construction contracts being set aside 
under this program. 

We strongly urge that the interim regulations not be im- 
plemented for military construction procurement until such time 
as the Defense Department conducts an economic impact analysis of 
the regulations in compliance with the Regulatory Flexibility Act 
of 1980. 

Sincerely, 

Richard L. Forman, 
Executive Director 
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Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 

Washington. D.C. 20301-3062 
Dear. Mr, Lloyd: 

I would like to receive a copy of the proposed 
Department of Defense Federal Acquisition Regulation 
Supplement, Implementation of Section 1207 of Public 
Law 99-661 - "Set-aside for Small Disadvantaged 
Business Concerns" (DAR Case 87-33). Please send a 
copy of these regul^ations to my attention at the 
address below: 

NCCED 

1612 K St. , N.W. 
Suite 510 

Washington, D.C. 20006 
Thank you for your time and assistance. 

Very truly yours, 

Kevin P. McQueen 
Program Director 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD(P§L) (M§RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 



RE: DAR Case 87-33 




Dear Mr. Lloyd: 

Please be advised that the Associated General Contractors 
o£ Illinois, a Statewide Highway/Heavy and Utility Contractors 
Association representing 259 members, endorses the letter dated 
June 1, 1987 to you from Hubert Beatty, AGC of America. 



Sincerely, 





P. Harrelson 
utive Vice President 
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DIRECTORS 
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Mr. Charles W. Lloyd 

Executive Secretary / 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/d OASD (P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 

Dear Mr. Lloyd: \ 

It is our understanding that the Department of Defense has established a 
5% Set-Aside for Small Disadvantaged Businesses and that the interim rule 
establishes a "Rule of Two" regarding set-asides. 

The Kansas Contractors Association believes that the "Rule of Two" was 
not authorized by Congress and is a waste of tax payers money in America. If 
this rule is allowed to remain, contracting officers will be forced to set-aside 
many more projects than the p^^oposed 5%. 

The letter to you. from Mr. Hubert Beatty, Executive Vice-President of the 
Associated General Contractors of America dated June 1, 1987 spells out in an 
excellent manner why the set-aside is not needed, why the set-aside will waste 
millions of dollars and why the rule wi IT penalize hundreds of thousands of 
contractors in America who only ask for the opportunity to submit competitive 
sealed bids for Department of Defense projects. 

We ask that you follow the provisions of the bill as dictated by congress. 
Thank you for your/cons i deration. ^ 



• ^ f V 




Manager 
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ASSOCIATED GENERAL CONTRACTORS OF MAINE, INC 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD(P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, D. C. 20301-3062 
RE: DAR Case 87-33 



Dear Mr. Lloyd, 

The Associated General Contractors of Maine is very much 
concerned with the interim regulations implementing Section 1207 
of Public Law 99-661, the National Defense Authorization Act for 
Fiscal Year 1987. 

The SBA and 8(a) set-aside programs have placed serious 
constraints on the construction industry in Maine for the past 
several years. The programs have resulted in additional costs to 
the American Taxpayer, while eliminating, for all practical 
purposes, the competitive bidding process and inviting 
contractors from outside of Maine to complete work which should 
remain with local firms. With large defense contracts being 
awarded to majority-owned firms, the SBA set-aside program have 
been applied to the great majority of smaller defense projects in 
Maine. 

The interim DOD 5% "Rule of Two" Set-Aside for SDBs just 
adds more fuel to an already well-fueled fire and results in an 
unwarranted and unnecessary taxpayer expense, particularly since 
the program has not been authorized by Congress. 

AGC of Maine respectfully urges that the interim regulations 
not be implemented for military construction procurement. 



JGH:s 




executive Director 
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Mr. Charels W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 
ODASD(PA)DARS 

%OSAD(P&C)(M&MRS) 
Room 3C841 
The Pentagon 

Washington, D.C. 29301-3062 

RE: Case #DAR87-33 




Dear Mr. Lloyd: 

Our Chapter would like to echo the sentiments voiced in the 
June 11, 1987 letter from Hurbert Beatty, Executive Vice- 
President of the Associated General Contractors. 

It is our feeling that set-aside programs of any configuration 
violate the basic tenets of the competive bidding process 
and create excess costs for the taxpayers. 

The purpose of defense spending is to insure a prepared 
America in the event armed force is necessary. To this 
extent we see no value or purpose other than social engineer- 
ing to create a favored bidding climate for a select few. 

We would urge you to view Mr. Beatty's letter in a positive 
light and implement his requested course of action. 



Sincerely 





/James R. McDonald 
/^/Executive Secretary 

JRMcD : ncm 

cc: Senator Dennis DeConcini 
Senator McCain 

Congressman John J. Rhodes III 
Congressman Morris K. Udall 
Congressman Bob Stump 
Congressman John Kyi 
Congressman Jim Kolbe 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr* Lloyd: 



RE: DAR Case 87-33 



The Associated General Contractors of Massachusetts opposes the 
interim regulations implementing Section 1207 of Public Law 99-661, the 
National Defense Authorization Act for FY 1987. 

AGC of Massachusetts is a trade association of general contractors, 
of whom over 90 percent qualify as small businesses. AGC of Massachusetts has 
a total membership of 256 member firms, of whom 135 are general contractors. 
AGC is in its 52nd year of existence in Massachusetts. 

Our opposition to the interim regulations is based on the following: 

1) To achieve the goal of awarding 5 percent of military construc- 
tion contract dollars to small disadvantaged businesses, the 
"Rule of Two" set-aside is not necessary nor is it authorized 
by Congress. 

2) The Act authorizes the Secretary to use less than full and open 
competitive procedures only "when necessary to facilitate 
achievement of the 5 percent goal." Since disadvantaged 
businesses were awarded 9 percent of DOD construction contracts 
in FY 85 — and that happened through the full and open com- 
petitive bidding process — special 

measures are neither necessary nor authorized in the present 
case. 

: 3) The same is true of "exceeding the fair market price by a ten 
percent differential." In the case of construction, it is not 
necessary, and so is not authorized. 

4) There is in the interim regulations a strange proposal: If the 
acquisition history shows within the past 12 months a 



Associated General Contractors of Massachusetts 
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Lloyd, Executive Secretary 



responsive bid from at least one small disadvantaged business 
within the 10 percent differential .•. then the contracting 
officer must reserve the solicitation for small disadvantaged 
business set-aside procedures. Such a proposal in regulations 
borders on the weird. It seems to say: Of 30 projects bid in 
Region I in the past year by approximately 200 small busi- 
nesses, if one small disadvantaged business came within 10 
percent of the low price on one of the 30 projects, then — for 
the 30 such projects coming up this year in Region I — all must 
be under the set-aside procedures for small disadvantaged busi- 
nesses. 

AGC of Massachusetts urges more reflection and care be given to the regula- 
tions for construction in the regulations implementing military procurement in the coming 
year. The interim regulations should be withdrawn and redrafted. 

Respectfully submitted, 

WILLIAM D. KANE 
Director of Government Relations 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

The Associated General Contractors of Indiana is a 
chapter of the Associated General Contractors of 
America located in Washington, D.C. Our chapter 
represents building and industrial contractors, 
subcontractors, and suppliers of material and services 
to Indiana's construction industry. 

We wish to wholeheartedly support and endorse the 
letter which our national AGC executive vice 
president, Hubert Beatty, wrote to you on June 1, 
1987, regarding the interim regulations implementing 
Section 1207 of Public Law 99-661, the National 
Defense Authorization Act for Fiscal Year 1987. 
We are in total agreement and support of Mr. Beatty 's 
letter . 

We could repeat many of the issues Mr. Beatty lists in 
his letter of June 1, but we will save you the time of 
reading them again. 

We urge that the interim regulations not be 
implemented on June 1 for military construction pro- 
curement. 

Very truly yours. 





Comer',' J^ 
ive Vice President 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P)DARS 

C/O OASD(P&L) (M&RS) 

Room 3c841 

The Pentagon 

Washington, D.C. 20301-3062 

RE: DAR Case 87-33 — Department of Defense 5% Set-Aside for 
Small Disadvantaged Businesses 

Dear Mr. Lloyd: 

The Associated General Contractors of Tennessee fully endorse 
the entire letter regarding the above subject, as written by the 
Associated General Contractors of America, dated June 1, 1987. 

We urge you and your associates to not implement these regu- 
lations until such time as the Department of Defense conducts an 
economic impact analysis of the regulations, in compliance with 
the Regulatory Flexibility Act of 1980. 

Sincerely, 

Donald D. Powelson 
Executive Vice President 
AGC of Tennessee 

DDP/dp 
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MARLOWE HEATING & AIR COND. 

10680 Southern Maryland Blvd. ■ ^Httion 
DUNKIRK, MARYLAND 20754 
(301) 855-8237 

855-8237 

May 23, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd * ' 

Executive Secretary 

ODASD (P) BARS, c/o OADS (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

RE: Defense Departmrnt Inplementation of Section 1207. 
"Contract Goal for Minorities" 

All contracts to be set-aside for minority owned contractors 



Mr. Lloyd 

We are a small construction firm, who for the last seven years, bid on and 
received Government contracts in the "Set-aside for 9fnall Business Category." 
We depend 100% on this type of work. Since I am not a minority, I suddenly 
find myself on the Inrink of extinction. Action has been taken by the Department 
of Defense to set aside all contracts to minority owned contractors, to begin 
June 1, 1987, and to remain in effect until 1989. So vtfhat happens to all the 
companies like us v*io are not minority owned? 

This is absolutely the most absurd action ever taken by a Government that 1 
kised to think had some degree of logic and fairness. If logic were used, it 
pk)uld be obvious that this action will establish a breeding ground for fraudu- 
lent fronts for ownership. Other problems would be construction delays, cost 
over-runs, and bonding problems. Obviously no logic has been used in this action. 
As for fairness, it's the most blatent use of reverse discrimination I have 
ever seen. 



I believe it's fair for all people to have equal rights. It is not equal rights 
when five contractors are put out of business so that one contractor can get rich. 

It seems to me that one small area of the Defense budget is being manipulated 
to achieve a 5% set-aside for Small Disadvantaged Businesses. It's obvious that 
the uroer end of the budget is being neglected in this area. 

If something is not done imnnediately to turn this around, we and hundreds of 
other small businesses like us will be put out of business . We solicit your 
help in this matter. 

Sincerely, 



Lloyd A. Marlowe 
President 
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Defense Acquisition Regulatory Council 
OASD (P&L) DASD (P) DARS 
e/o Room 3D 139 
Pentagon 

Washington, D.C. 20301 

Attn: Charles W. Lloyd, Executive Director 

Re: Comments On Interim Rule 
DAR Case 87-33 

Implementation of Section 1207 of Pub.L. 99-661 

Set Asides for Small Disadvantaged Business Concerns 





Gentlemen: 

The proposed regulation aimed at fostering the economic growth of small 
socially and economically disadvantaged business (SDB) concerns by means of SDB 
set asides fails to take into account Executive Order No. 12138 (May 18, 1979, 
Fed. Reg. 29637), which recognizes the "many obstacles facing women entrepreneurs 
and "the need to aid and stimulate women's business enterprise." The Order directs 
each department and agency of the Executive branch to "take appropriate action to 
facilitate, preserve and strengthen women's business enterprise ana to e.isure lull 
participation by women in the free enterprise system." 

FAR §19.901 implemented the Executive Order by requiring the inclusion of 
clause 52.219-13 "Utilization of Women-Owned Small Businesses" in all contracts 
expected to exceed the small purchase dollar limitation. It requires the contractor 

to use its best efforts to give women-owned small 
businesses the maximum practicable opportunity to 
participate in the subcontracts it awards to the 
fullest extent consistent with the efficient per- 
formance of its contract. 

In view of the strong interest demonstrated by the administration in assisting 
and promoting the use of women-owned businesses, we believe that the DAR 
Council should consider adding women business enterprises as a group eligible for 
award under this Regulation. 

Very truly yours, 



land 
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cc: Washington Area Contractile Center, Andrews AFB 
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Defense Acquisition Regulatory 

Council \ 
ATTN: Mr. Charles Wi Lloyd, 

Executive Secretary 
ODASD(P)DARS 
c/o OASD(P&L) (MfitRS) 
Room 3C841 
The Pentagon 

Washington, D.C. 20301-3062 

Reference: DAR Case 87-33 

Dear Mr. Lloyd: 

I am submitting comments pertaining to the interim rules 
published in the May 4, 1987, Federal Register to implement 
Section 1207 of Pub. L. 99-661 . 

My comments are based on my experiences as the President and 
Chief Executive Officer of an SBA 8(a) certified firm that has 
competed for and performed government contracts. I support the 
intent of Pub. L. 99-661 and I offer these comments with the hope 
of making the implementation of this law productive for all who 
are involved. 

First, it is crucial that an aggressive policy and effort is 
established to identify and determine the availability of small 
disadvantaged business concerns. The proposed rule calls for the 
contracting officer to determine — based on the rule of two — the 
existence of two or more capable SDB firms. My experience leads 
me to suggest that other experienced SDB advocates should be 
involved" in making this determination. Contracting officers ^ 
should be required to make their determination based on specific 
input from appropriate Office of Small Business Utilization 
(OSDBU) personnel and procurement outreach technical assistance 
providers. 

Second, the definition of who can challenge and/or protest 
the set aside process needs to be looked at more carefully and 
closely. This is necessary in order to prevent frivolous 
challenges and protests that will result in a delaying tactic to 
discourage contracting officers to set aside procurements. 
Interested parties who can challenge and/or protest should be 
limited to qualified SDB offerors. There should be time frames 
for processing the challenges and/or protests that are short 
enough to avoid delaying the procurement. And there should be 
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penalities imposed on frivolous protestors to discourage use of 
challenges. and protest as delaying tactics. 

Third, specific limitations should be placed on the amount 
of subcontracting allowed under Section 1207 of Pub.L. 99-661 . 
The intent -of this law is to increase economic activity in the 
small disadvantaged business community. As a result, they should 
be required to perform from 55 to 75 percent of the work, 
themselves. However, to encourage networking and joint ventures 
among minority businesses this limitation should be waived if the 
subcontract is with another qualified small disadvantaged 
business. 

Any finally, there should be some distinction made between 
the SBA 8(a) program and this DoD program. The size of many 
minority firms is unrealistically inflated by the revenues they 
are earning in the 8(a) program. In order to expand the base of 
eligible firms who can take advantage of this program it is 
important that revenues obtained as a result of participating in 
the 8(a) program are not counted. 

I appreciate this opportunity to offer these comments and I 
would like to continue to be informed about your efforts to 
implement this most important law. 



Sincerely, 




Leslie G. Ran^ge 
President 





May 19, 1987 



The Honorable Lloyd Bentsen 
United States Senate 
Room 703 Hart Bldg. 
Washington, D.C. 20510 

Dear Senator Bentsen: 

For more than 40 years, Parkhill, Smith & Cooper, Inc., has provided pro- 
fessional services to many Federal agencies, we have served a number of 
U.S. Department of Defense (DoD) agencies and installations in Texas with 
architectural and engineering services. 

I was disappointed to read in the May 4, 1987, Federal Register a proposed 
DoD regulation to allow that agency to use "less than full and open com- 
petitive procedures*' in order to meet "small disadvantaged business con- 
cern" contracting goals. I urge you to contact appropriate DoD officials to 
express your displeasure with this proposal which would negatively impact 
many firms like ours in Texas. 

Until 1986, Parkhill, Smith & Cooper, Inc., was considered a "small busi- 
ness concern" under Federal guidelines. Last year, the Small Business 
Administration revised these guidelines, reducing the definition of small 
business from $7.5 million gross annual receipts over a three-year period 
to just $2.5 million. Our ability to compete for DoD contracts has been 
significantly affected by this change since we can now only compete for 
work along with the larger design firms. Previously we could also compete 
for the "small business setaside" projects. 

We are neither a small nor a large firm. We are best described as a 
medium-sized firm. We are now being regarded as too big for the small 
jobs, but too small for the larger jobs. We have been trying to adjust to 
this situation. The May 4, 1987, proposed regulations to allow DoD to 
further set aside projects for smaller firms will only make this situation 
even more difficult for firms like ours. 

There are many qualified small business architectural and engineering firms 
in Texas -r- both "disadvantaged" and not. There is no need to put aside 
the normal competitive procurement procedures for professional services 
contracts. This is certainly no time for the Federal government to be 
paying up to 10 percent more for these services as the proposed regulations 
will allow. 



Parkhill, Smith & Cooper, Inc. 
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I will certainly appreciate your expressing an interest in this issue on 
our behalf. 

Sincerely, 

PARKHILL, SMITH & COOPER, INC. 



By C^a^Jm^ C/l^< ^ 

C. Clayton Yea&^r, f^.E. 
President 
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June 18, 1987 

Defense Acquistion Regulatory Council 
Atten: Mr. Charles Lloyd 
Executive Secretary, ODASD(P)DARS 
c/o 0ASD(P&L)(M6cRS) 
The Pentagon, Room 3C841 
Washington, D.C. 20301-3062 



RE; 



DAR Case 87-33 



Dear Mr. Lloyd: 

We would like to take this opportunity to submit 
our written comments concerning the interim rule 
amending the Defense Federal Acquistions Regulation 
Supplement implementing section 1207 of the National 
Defense Authorization Act for Fiscal Year 1987 
(P.L. 99-661). 

We recommend the following: 

1 At the end of the first sentence of Section 

A "Background" the following should be addded: 

"(4) Indian Tribes and Tribal Organizations" 

2. The section on Definitions (219.001) should 
contain a definition of American Indians, 
as follows: 

"American Indian Tribes" means members of, 

or tribal organizations representing, federally 

recognized Indian Tribes". 
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3. The section on General Policy (219.201) shpuld in*^l"^%l^"f"^f 
and referral to the "Buy Indian Act" 25 U.S.C. 47 and 20 BIAM5. 
Suggested language shall read: 

"The Buy Indian Act (25 U.S.C. and 20) will be utilized for procurement 
awards to American Indian firms". 

This is further justified by the "Buy Indian" provisions of the 
Defense Appropriations Act. 

4 At the end of Section 219 . 502-72(b) the following should be added 
as one of the circumstances to set-aside an acquistion: 

"(4) two or more responsible Buy Indian contractors express an 
interest in bidding on a contract which will use Indian labor 
and create employment on Reservations". 

5 The title of Section 219.803 needs to be changed to note the Buy 
Indian provision and a section (d) needs to be added. The new 
Section (d) should read: 

"(d) in cases where Buy Indian firms are qualified and available, 
the contracting officer shall use the provision of 25 U.S.C. ^/ 
and 20 to award contracts not inconsistent with the xntent ot 
Section 1207". 

United Indian Development Assocation is the largest and oldest American 
Indian business and economic development organization in the "-S- We 
appreciate this opportunity to submit our comments. Should you have 
any questions please call me at (818) 442-3701. 



Sincerely 





Steverrt^A. Stalj 
President 



/sd 



cc ; 



Senator Pete V. Domenici 
Dan Lewis, Senator McCain 

Alan Parker, Senate Select Committee on Indian Affairs 
Richard West, Attorney at Law 




June 12, 1987 



Defense Acquisition Regulatory Council 
ATTN: Mr* Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 

Washington, D. C. 20301-3062 
Dear Mr. Lloyd: 

I am writing to express* my support for the regulations that 
the Department of Defense has developed to reach its 5% minority 
contracting goal. In general, I think they represent a step^ 
forward and at least a good starting point for going ahead with 
implementation. I especially support the intent to develop a 
proposed rule that would establish a 10% preference differential 
for small disadvantage businesses in all contracts where price is 
a primary decision factor. 

However, I am concerned that several important questions 
have been overlooked in the published interim regulations. First, 
being an electrical contractor , most of our jobs we serve as sub- 
contractors, I am concerned there are no provisions for subcontract- 
ing. Second, there is no mention of participation by Historically 
Black Colleges and Universities, and other minority institutions. 
Third, it is not clear on what basis advance payments will be 
available to small disadvantaged contractors in pursuit of the 5% 
goal. And finally, partial set-asides have been specifically 
prohibited despite their potential contribution to small disad- 
vantage participation at DoD . 

I urge the Defense Department to address the above issues 
quickly, and to move forward aggressively in pursuing the 5% goal 
set by law. 

Sincerely, 




President 
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June 9, 1987 



Mr. Charles W. Lloyd, Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD (PiL)(MiRS) 

Room 3C841 

The Pentagon 

Washington, D-C. 20301-3062 
RE: DAR Case 87-33 
Dear Mr. Lloyd: 

We strongly support the position taken by the Associated 
General Contractors of America in their letter to you of June 
1, 1987, concerning the above referenced matter. 

This interim regulation implementing Se'6tion 1207 of Public 
Law 99-661, the National Defense Authorization Act for Fiscal 
year 1987, is non-competitive and an unfair cost burden on 
the taxpaying public. It also adds another inflexible 
special preference procurement program to the construction 
industry. 



We urge interim regulations not be implemented, 
consideration will be appreciated. 



your 



Very Truly Yours, 




femes F. Duckhardt 
'Executive Director 



JFD/mav 



cc: The President of the United States 

Caspar W. Weinberger, Secretary of Defense 
James C. Miller, III, Director of Office of Management 
and Budget 




June 25, 1987 
TFE 87-0692 



Defense Acquisition Regulatory Council 
Room 3C841 
The Pentagon 

Washington, DC 20301-3062 

Subject: Small Disadvantaged Service Contracts 
Gentlemen: 

It is our belief that any attempt to set-aside five percent (5%) 
of contract dollars to small disadvantaged business concerns 
would be extremely detrimental to other small and medium sized 
businesses. 

TELOS is engaged in the service of computers, hardware and 
software maintenance, and we are one of many third party service 
organizations nationwide that service computers. We have many 
small and large contracts with the Federal Government at 
twenty-one (21) locations. 

To the best of our knowledge, there are four or five small 
disadvantaged bus i nesses that service computers, to give them 
five percent (5%) of the total dollars for computer service 
contracts would amount to millions of dollars with only the same 
small firms competing for the business. 

TELOS has clearly been a victim of the 8A program in the last 
year. As the incumbent contractor at Fort Rucker, Alabama our 
contract was re-bid from the new Contracting Office at TRADOC 
Contracting - East, Fort Eustis, Virginia. The new Contracting 
Officer decided he would utilize the 8A program and negotiated 
with IMR Corporation to service the computers at Fort Rucker. 
Although the award may have been proper, it clearly was not for 
ten precent (10%) of the fair market price and we believe an 
investigation is warranted to determine how they arrived at the 
fair market price. Using TELOS' previous prices, (as the 
incumbent) it is clear that we would have saved theU.S. 
Government over $15,000.00 per month. The award was NOT within 
regulations and should be investigated ensuring that any 
subsequent yearly option period not be exercised. 
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Please be careful when proceeding with any rule that \ 
preclude services competition, because the 8A companies for 
field are extremely limited. 

If you should desire additional information, please d( 
hesitate to call me directly at (801) 298-8000 or Terry Blai 
my absence. 

Sincerely, 

TELOS FIELD ENGINEERING 



Mark \r. Hestdr 
Vice President 
Field Service Engineering 
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LYNN MARTIN '^'^r*^ 
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July 1, 1987 




Mr, Owen Green 

Acting Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)/DARS 

C/O OASD (A & L) (M & RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Green: 

Enclosed is the carbon copy of a letter that Woodward Governor 
Company of Rockford, Illinois, sent to my office regarding the 50% 
evaluation factor of the Balance of Payments Program currently being 
used by the U.S. Corps of Engineers for equipment used for domestic 
civil works projects. 

Obviously since the original copy of this letter was addressed 
to your office, you are aware of Woodward Governor's concerns. I am 
simply passing this copy along requesting that Woodward Governor's 
comments be kept in mind as a decision is made on this important 
matter. 

Your careful consideration of this delicate issue that will 
have an effect on America's balance of tradevis appreciated. 



incarely. 




mber of Congress 



LM:kr 
Enclosure 
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June 24, 1987 

We submit that continuing developments in the 
international marketplace accompanied by our growing trade 
deficit require that actions be taken to provide a positive 
impact on our economy; therefore, we ask for your support in 
retaining the 50% evaluation factor. 

Your very truly, 

WOODWARD GOVERNOR COMPANY 




Ben K. Schleicher 
Public Affairs and Community 
Relations Coordinator 




cc: The Honorable Lynn Martin 

1208 Longworth House Office Building 
Washington DC 20515-1316 
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ive Secretary 



ODASD(P)/DARS . ,^ , -gv 
c/o OASD (A & L) (M & RS) 
Room 3C841 
The Pentagon 
Washington DC 20301-3062 

Gentlemen: 

opposition to the ^^^^^^/t.flTs Program currently being 
IrSy'thf U.l!^ro^ps"o/?^ngireerrf^or equipment usea for 

domestic civil works projects. 

. . i.v,« n Q Corps of Engineers has 
The 50% factor, which ^^^3",;^* i^„°'evaluating bids which 
applied, since 1964, as a Penalty x^^^^ ^^^^ a positive 

have foreign content in excess country. By 

factor for our company, as __-tion, using the 

comparison, the U.S Bureau of Rec lama t^^^^ ^^^^ 
standard 6% ^^^l^^^ion factor J^^^ n,ore foreign 

iruipL" ^wiich HI rn^fnfaforible impact on our trade 



'^'Zl'of our divisions v^Jjif^.-rn^^mLuraftuirs^Jd^rulic . 
facility in Stevens Point, Wis^^^^ hydro-electric 
turbine governing ^quipn^jnt ror proposing new 

generating stations They are cur ^^^.^^^^tric proiect 
Equipment for the :J^?^?.'^^/:he S S. Corps of Engineers and 
in the Savanah ^5^^^^^^^,^^.^^^^" future to submit quotations 
will have the ^PP^^^^J^^^^o, replace existing, obsolete 
for equipment to upgrade or repia eliminated, it 

equipment. If impaJron our company, our suppliers, 

could have a "^^^tive impact o ^^^^^ry. 
our community, and, of course, ou 
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Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 



I am writing to express my concern about the interim 
regulations that the Department of Defense has developed to 
implement the (5%) minority contracting goal. Although the 
regulations are a step in the right direction, it appears 
that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not provide for 
the participation of either historically Black colleges and 
universities or minority institutions. Third, it is unclear 
on what basis advance payments will be available to minority 
businesses in pursuit of the (5%) goal. Finally, partial 
set-asides have been specifically prohibited despite their 
potential ability! to facilitate minority business participa- 
tion. 

I urge the Department of Defense to address these issues 
quickly and thoroughly in the final regulations. 





Mr. Charles W. Lloyd, Executive Secretary 
DAR Council, ODASD (P) DAiRS 
c/o OASD (P&L) (M&RS) 
Room 3C841, Pentagon 
Washington, D.C. 20301-3062 



Dear Mr. Lloyd: 

During the past few years I have discussed subcontracting 
and purchasing concerns with small disadvantaged business 
(SDB) firms I've encountered at trade fairs such as the: 
one held annually by U.S. Congressman Esteban Torres in 
Whittier, California. 

Many of these SDB firms informed me that they are not 
looking for handouts- just a hand. They maintain that the 
reason federal contractors don't call them is not that 
their prices are too high, but rather, because federal 
contractor acquisition personnel tend to call "known 
sources". In other words, acquisition personnel have no 
reason to call alternative sources who, in many cases, 
happen to be SDB firms . . 

A second point to consider is that many government prime 
contractors have not achieved their established contracting 
goals for SDB firms. 

I believe that by changing the current interim DAR Council 
regulations pertaining to Section 1207 of the Defense 
Authorization Act (Public Law 99-661) to final regulations, 
the above-noted problems could be eliminated. 
Lastly, I would encourage the DAR Council to make Section 
1207(e) of the Act as a "flow down clause" applicable to 
to all government contractors and their subcontractors. 

Sincerely, 



Socio-Economic Programs Admininistrator (Prime Contractor) 



Re: DAR Case 87-33 





CC: E. Torres, U.S. Congress 
R. Jauregui,LBA 




quired perforroancerjs completed,' Ijy Govt roust . 
ensure tha t the profit aMgw ed on »e UCA re-, 
^^ffj:^r7r y^y i^iiddon tf Tconteactor's cost nsk. 
•^^igrrespect to costs I nmrred during control 
V>. f^m.«ncP ^r to negotif ^tion of tt>e fmg 
THIiTTliiifi (:?Vrirr^-rri^''" ^1^"'^ cost risk with. 
-^ ^Tto costs incurred during the rgmammg 
cmgrac t performance period. 
. — 0Ot> interim regs implementing these require- 
ments are set forth in fuU at 52 Fed. Reg. 12387. 
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Claims Court Order Provides For Using 
Alternative Dispute ResoluHon Procedures 

In response to the risihg cost and delay involved 
in litigating complex legal claims by the tradi- 
tional judicial process, the U.S. Claims Court has 
issued a General Order No. IS which will enable 
its litigants to use some voluntary aUemaUve dis- 
putes resolution (ADR) techniques. The Court be- 
Ueves that resorting to the techniques is most ap- 
propriate where the parties anticipate a length^f 
discovery period followed by a protracted trvd 
("typically" a situation where the disputed 
amount exceeds $100,000 and the trial is ex- 
pected to last more than one week). 

Designed to encourage the parties to settle 
their disputes, the two techniques adopted (which 
require the agreement of both parties) are the use 
of (1) a Settlement Judge (S/J), and (2) a mini- 
trial (M/T). i , .V. *K 
The S/J is a different individual than the 
judge who wiU preside at the trial if the settle- 
ment efforts are unsuccessful. He provides the 
parties with a neutral judicial assessment of theur 
settlement positions, without jeopardizing th«r 
ability to obtain an impartial resolution from the 
presiding judge if settlement is not reached. 

The M/T is an expedited proceeding which 
also takes place before a judge other than the 
presiding one. The Court states that the technique 
should only be used in cases which involve fac- 
tual disputes that are governed by well-estab- 
lished legal principles— not in cases which pre- 
sent novel legal issues or where the credibility of 
witnesses is a major factor. The entire M/T pro- 
cess (including discovery) should be concluded 
in one to three months. The M/T hearing itself 
should generally not exceed one day. 

Except as allowed by Federal Rule of Evi- 
dence 408, states the Order, all representations 
made in the course of the selected ADP proceed- 
ing are confidential and may not be used for any 
reason in subsequent litigation. On the other 
hand, the Order also provides that discovery 



taken for the purpose of a M/T^«m.j 

farther proceedings If settiementis not achieved. 

* Note— (I) The above Order miakes it clear 
that the Court's implementation of the above 
ACR methods does not bar the parties from re- 
sorting to other ADR techniques which do not re- 
quire the Court's involvement.: 

(2) For a description of an . M/T approach 
adopted by a procuring agency contract appeals 
Board, see 27 G.Cj 1 4. 
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Reg Proposed To Implement Goals For 
Awards To Small Disadvantaged Firms 

Sec 1207 of the 1987 Defense Authorization Act 
(RL. 99-661) established a goal that 5% of DOD 
contract doUars be awarded to small disadvan- 
taged business (SDB) firms during fiscal years 
1987 1988 and 1989. In order to taciUtate attain- 
I ment of tiiat goal. § 1207(e) permits DOD to use 
I less than fiM and open competUive procedures m 
1 awarding contracts to such firms, provided that 
\the confa-act prices do not exceed fair market 
Iprices by more than 10%. 

« The Defense Acquisition Regulatory Council 
has now adopted interim regulations to imple- 
ment this provision. The regs establish a so-caUed 
"nde of two" regarding set-asides for SDB firms 
which is similar to the approach long foUowed in 
connection witii general set-asides for smaU busi- 
ness firms generally. Specifically. Contracting^Q fc. 
fleers are directed to reserv ft acquisitions for ex-, 
Hiifi ivT^mpetition amongSDB fi rms when they 
det ermine that (!'> offers can be antic ipated from 

• itrieasttv roTesponsible SDB firms, and (2) the 
-g^nefartpri^ WiU not exc eed a fair market price 

by moret han 10%. 

Wntten comments on this interim rule may, 

until 3 Aug. 1987, be submitted (citing DAR case 
87-33) to Charles W. Uoyd, Executive Secy., DAR 
CouncU, ODASD(P)DARS, c/o OASD(P&LXM&RS), 
Room 3C841, Pentagon, Wash., D.C. 20301-3062. 
(62 Fed. Reg. 16263) 

*Note— (1) In a related announcement (at 52 
Fed. Reg. 16290), the (3ouncU (a) stated that it 
was considering two additional procedures for im- 
plementing § 1207, and (b) invited the public to 
comment on these and other possible methods. 
Such comments must be submitted to the above 
address by 3 June 1987^ ' 

(2) Early last year, OFPP proposed eliminat- 
ing the "rule of two" in connection with general 
smaU business set-asides. However, in passing the 
fiscal year 1987 Omnibus Continuing Appropria- 
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POWER LINE MODELS. INC. ELECTRIC POWER ENGINEERING 

P.O. BOX 550 EVERGREEN, COLORADO 80439 TELEPHONE (303) 674-1398 

June 30, 1987 



Defense Acquisition Regulatory Council 

ODASD (P) DARS 

C/O OASD (P&L) (M&RS) 

Boom 3C841 

The Pentagon 

Washington, DC 20301-3062 

Attn: Mr. Charles W* Lloyd 
Executive Secretary 

Dear Mr. Lloyd: 

Power Line MDdels is a small disadvantaged business with over 10 years of 
professional experience in the electric power field. We have reviewed 
with extreme interest your proposed interim rule identified as DAR 87-33. 
We are hopeful that implementation of this rule will increase the number 
of procurement actions that are set aside. The majority of architect- 
engineer services are being given to the large firms in the belief that 
"big is better". We would agree if the firm has the high standards of 
professional engineering. However , as a firm that has cleaned up after 
many "big firms", we would offer a word of caution. Uiis also applies to 
small firms who do not have an established policy of high standards. PLM 
is a strong believer in selecting the roost qualified firm. 

Over the past 10 years, PIM has submitted on over 150 different CBD 
announcements and have been selected five times, nhree under open 
competition and two as Indian owned set asides. Wte are persistent, but 
the system favors large firms. 

We offer the following comments: 

• It is our opinion that roost procurement offices will resist the new 5% 
rule. These offices have had bad experiences with some small 
businesses and will not expect the number of "good firms" to increase. 

• We do not see the need for the contract price to exceed the fair 
market cost by more than 10%. Contract price should be the actual 
negotiated price and close to the expected costs. 

• We would recommend that the contracting officers be allowed to waiver 
the DCAA audit for all A/E services under $500,000. The cost of 
preparation for these audits is excessive compared to the benefit. 



PM1 




SITE ARCHITECTURE. DEVELOPMENT PLANNING 
Philadelphia • new york • Washington • miami 
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Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary^ ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd: 

I am writing to express my support for the regula- 
tions that the Department of Defense has developed 
to reach its 5% minority contracting goal. In 
general, I think they represent a step forward and 
at least a good starting point for going ahead with 
implementation. I especially support the intent to 
develop a proposed rule that would establish a 10% 
preference differential for small disadvantage 
businesses in all contracts where price is a 
primary decision factor. 

However, I am concerned that several important 
questions have been overlooked in the published 
interim regulations. First, there are no provi- 
sions for subcontracting. Second, there is no 
mention of participation by Historically Black 
Colleges and Universities, and other minority 
insitutions. Third, it is not clear on what basis 
advance payments will be available to small disad- 
vantaged contractors in pursuit of the 5% goal. 
And finally, partial set-asides have been specifi- 
cally prohibited despite their potential contribu- 
tion to small disadvantage participation at DoD. 

I urge the Defense Department to address the above 
issues quickly, and to move forward aggressively in 
pursuing the 5% goal set by law. 



Sincerely, 





_ phfclelphia • 628 west rittenhouse street, Philadelphia, pa, 19144., (215) 843-0700 

□ nevSjCrk • 170 west 74th street^suite 1 115. new yorK n.y., 10023,. (212)496-0959 

□ Washington • 1747 church street nw. Washington, dc 20036., (202)265-2270 



□ miami 




ASSOCIATED BUILDERS 
AND CONTnACTORS, INC. 



August 3, 1987 



Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary, ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 
The Pentagon 

Washington, DC 20301-3062 

Re: DAR Case 87-33, Set-Asides for Small Disadvantaged Business Concerns 
Dear Mr. Lloyd: 

Associated Builders and Contractors (ABC) appreciates the opportunity to 
submit comments on the above-mentioned interim regulation. 

ABC requests that the Department of Defense withdraw this badly flawed 
proposal to allow consideration of more appropriate alternatives, such as those 
proposed in these comments, for fulfilling its mandate in Section 1207 of The 
National Defense Authorization Act for Fiscal Year 1987 (P.L. 99-661). 

ABC represents 20,000 general contractors, subcontractors, material 
suppliers and related firms that employ more then one million workers in the 
open shop segment of the construction industry which now performs 707 of all 
work across the nation. The Association promotes the Merit Shop concept of 
construction, which means that a contract should be awarded to the lowest most 
responsible bidder under fair and open competition. 

One of ABC's most fundamental tenets is that government procurement should 
be conducted with totally open and fair competition. The Association is 
committed to the belief that it is the responsibility of government to obtain 
the lowest possible price through unrestricted competition, as utilized in the 
free enterprise system, in the government procurement process. 

However, ABC recognizes that Congress, in Section 1207(e) of the FY *87 
Defense Authorization Act, permitted the Secretary of Defense to enter into 
contracts using "less than full and open competitive procedures when practical 
and necessary to facilitate achievement of a goal of awarding 57 of contract 
dollars to small disadvantaged business concerns during FY 1987, 1988 and 1989, 
providing the contract price does not exceed fair market cost by more than 
107." 
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The Association objects to the Department's decision to utilize the "Rule 
of Two" to implement this provision of Public Law 99-661; ABC proposes the 
publication of a revised proposed regulation that implements Section 1207 by 1) 
emphasizing greater DOD assistance and outreach efforts, as mandated by 
Congress in Section 1207(c), to help increase the percentage of contract awards 
to Small Disadvantaged Businesses (SDBs); and 2) replacing the Rule of Two with 
a "sufficient number" standard. 

Use of the Rule of Two Is Not Mandated By The Law and Is Inappropriate For The 
Construction Industry 

Section 1207 of The FY ^87 Defense Authorization Act is silent on the issue 
of which guidelines the Secretary of Defense may use in entering into contracts 
with SDBs under "less than full and open competitive procedures." Therefore, 
DOD is given wide latitude in selecting an appropriate mechanism for 
preferential procurement. 

By proposing to use the Rule of Two, the Department is contemplating a 
set-asides system based on the most onerous and restrictive of procurement 
rules. Under this rule, a DOD contracting officer would be required to 
severely limit competition by setting aside a contract whenever he/she thinks 
that two SDBs might have an interest in doing the specified work. The rule 
functions as an automatic trigger mechanism and achieves what is practically 
sole-source procurement — only two bidders. 

The special characteristics of the construction industry and the practical 
facts of construction contracting clearly demonstrate that the Rule of Two is 
not appropriate for implementing Section 1207. 

The industry is composed of a large number of small firms which by their 
nature are highly competitive. The longstanding competitive bid process 
exemplified by the construction industry assures that firms compete on an equal 
basis in the free enterprise system. This process works well and promotes 
competitiveness and, in turn, cost-effective construction. Small construction 
firms usually compete with their equals because it would not be economical for 
large firms to bid on work more efficiently handled by the small firms. To do 
so would drain financial and personnel resources large firms need to bid on 
contracts more suited to their greater capabilities and requirements. 

As the Department is aware, small companies in general are awarded a 
significant share — up to 907 in some areas — of federal set-aside 
contracts. Congress has reviewed this situation and has directed the SBA, in 
Public Law 99-661, to review small business size standards with the goal of 
limiting small business procurement levels to approximately 30? of dollar 
volume . 

Additionally, entry into the construction industry is relatively easy and 
requires little start-up capital. Since there are relatively few barriers to 
entering this business, new small firms are constantly emerging, which assures 
competition. Construction firms compete for contracts on the basis of price 
and ability to perform work. 

Since offers are generally received from 10 to 12 firms in federal 
construction procurement at all times, this means that exclusive small business 
set-asides frequently occur on a repetitive basis with the Rule of Two. 
Utilizing this rule will not necessarily result in more contract awards to SDBs 
— it will only cause more contracts to be set aside for restricted bidding. 
The true result could be an exclusionary 1007 set-aside for SDBs. 
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The Association is alarmed that the Rule of Two, as proposed in this 
interim regulation, will unfairly burden the construction industry. Currently, 
64% of all non-residential federal construction (SIC Code 1542) is performed 
through small business set-asides and SBA 8(a) contract awards. In 
construction specialty trades, construction set-asides can reach as high as 
91.7% in the carpentry trade (SIC Code 1751). 

Section 1207(b) mandates a 5% SDB set-aside goal for the "total combined 
amounts " of four DOD acquisition activities ~ procurement; research 
development, test and evaluation; military construction; and operations and 
maintenance. Under this provision, it is not necessary to achieve the 5% SDB 
set-aside goal in any one of the four activities — only in the total value of 
the four areas. 

ABC is extremely concerned that DOD contracting officers will attempt to 
meet the overall 5% goal by setting aside an unreasonably high number of 
construction contracts for exclusive bidding by SDBs simply because federal 
construction is characterized by a high level of set-asides. The Association 
believes it would be unfair to achieve the 5% goal by compensate for lower SDB 
set-aside levels in the other acquisition activities. 

The Rule of Two Is Inconsistent With The Requirements of The Competition 
ContractinR Act 

The .Competition In Contracting Act of 1984 (CICA) requires "full and open 
competition in the procurement of property and services ... by establishing 
policies, procedures, and practices that assure that the executive agency 
receives a 'sufficient number' of responses. This would be carried out by 
requiring contracting officers to demonstrate that a sufficient number of small 
business concerns will respond ... taking into account the size, character, and 
complexity of each contract and the pool of prospective firms." 

In passing CICA, Congress clearly intended to maximize full and open 
competition to meet the government's procurement needs. The "Rule of Two" 
unreasonably restricts the contracting officer's discretion to consider the 
factors specified in CICA. In actual practice, the Rule of Two goes far beyond 
the "less than full and open competitive procedures" standard of Section 1207. 
Requiring a contracting officer to create an SDB set-aside based on the 
expectation that only two such firms may have an interest in bidding on the. 
contract effectively prevents the development of evidence to justify what is 
virtually sole-source procurement. 

The Rule of Two Will Result in Higher Procurement Costs and Will Not Increase 
The Level of SDB Contracting 

Additionally, the highly restrictive nature of the Rule of Two invites 
higher procurement costs above and beyond the 10% premium allowed by the Act. 
Specifically, the Department will face increased costs — as well as contract 
delays — due to the defaults that will occur due to unqualified SDBs being 
awarded contracts beyond their capabilities solely because of their SDB status. 
ABC has been provided with a study of the mechanical (plumbing, heating, 
cooling) subcontracting field which shows that 18% t— or almost one in five — 
of the MBE (minority business enterprise) firms defaulted on government 
contracts awarded through set-aside programs. In cases such as this, the 
government agency must absorb the financial loss, face delays in completing the 
project, and reissue the contract — all of which create higher procurement 
costs. 
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From FY 1981 through FY 1986 •— the period of the administration's massive 
defense build-up, when overall contract awards to business increased by 577 ~ 
the percentage of awards to SDBs varied by 0^. Further, the dollar volume of 
DOD contracts to all small businesses never varied by more than 27. Clearly, if 
the opportunities created by the recent increases in defense spending have not, 
by their sheer size, resulted in more contract awards to small businesses and 
SDBs, the Department may be close to maximizing the SDB procurement capability, 
available. 

Moreover, using the Rule of Two to fulfill the requirements of Section 1207 
may actually reduce the overall level of minority contracting by the 
Department. By relying on the Rule of Two, the proposed regulation gives DOD 
contracting officers a simple, expedient option for setting aside contracts for 
exclusive SDB participation. The availability of this procedure can be 
expected to reduce minority set-asides under the SBA 8(a) program, which is 
considerably more complex and requires more effort on the part of contracting 
officers to set aside contracts and certify contractors as eligible to 
participate in the 8(a) program. The simplicity and expediency afforded by the 
proposed DOD regulation ~ coupled with the existing availability of known 
minority contractors in the Department's 8(a) program ~ will encourage 
contiracting officers to redirect contracts and contractors from the 8(a) 
program to meet the requirements of Section 1207 (and, in turn, the proposed 
regulation). 

Congress already recognizes the potential for this redirecting of minority 
contracts by including in FY 1988 authorization legislation provisions to 
prevent this situation. Section 846 (b) (5), (6), (7) and (8) of H.R. 1748 
requires the Secretary of Defense to issue regulations (emphasis added) that: 

(6) With respect to a Department of Defense procurement 
for which there is reasonable likelihood that the 
procurement will be set aside for section 1207(a) 
entities, require to the maximum extent practicable 
that the procurement be designated as such a set-aside 
before the solicitation for the procurement is issued . 

(7) Establish policies and procedures which will ensure that 
there shall be no reduction in the number or dollar value 

of contracts awarded under the program established under 
section 8(a) of the Small Business Act and under the small 
business set-aside program established under section 15(a) 
of the Small Business Act in order to meet the goal of sec- 
tion 1207 of the Department of Defense Authorization Act, 
1987. 

(8) Implement section 1207 of the Department of Defense 
Authorization Act, 1987, in a manner which shall not 
alter the procurement process under the program es- 
tablished under section 8(a) of the Small Business 

Act. 

Clearly, Congress realizes how easy it will be for DOD contracting officers 
to use the pool of existing 8(a) contractors for the purpose of fulfilling the 
requirements of Section 1207. Moreover, these provisions in the FY 1988 
Defense Authorization bill are directed at closing this regulatory loophole and 
safeguarding the 8(a) set-aside program. 
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Alternatives to the Rule of Two 

ABC believes that Section 1207(c) clearly directs the Secretary of Defense 
to pursue a balanced regulatory approach for the purpose of meeting the 
requirements of Public Law 99-661. Specifically, paragraph (c) mandates the 
secretary to: — 

"... provide technical assistance services to potential 
contractors described in subsection (a). Such technical assistance 
shall include information about the program, advice about Depart- 
ment of Defense procurement procedures, instruction in preparation 
of proposals, and other such assistance as the Secretary considers 
appropriate. If Department of Defense resources are inadequate to 
provide such assistance, the Secretary of Defense may enter into 
contracts with minority private sector entities with experience and 
expertise in the design, development, and delivery of technical 
assistance services to eligible individuals, business firms and 
institutions, defense acquisition agencies, and defense prime 
contractors." 

This language is significantly more proscriptive than Section 1207(e) (3) 
which states: \ y \ 

"To the extent practicable and when necessary to facilitate 
achievement of the 5 percent goal described in subsection (a) 
the Secretary of Defense majr enter into contracts using less 
than full and open competitive procedures... (emphasis added)" 

Associated Builders and Contractors understands and appreciates the need to 
facilitate the establishment of SDBs in the construction industry and assist 
these firms in obtaining the experience necessary to compete in the private 
sector. ABC is concerned, however that the 57 SDB goal — and DOD's proposal 
to utilize the Rule of Two to achieve it ~ do not take into consideration that 
a sufficient number of qualified SDBs may not be available. The Association 
further believes that increased participation in the construction marketplace 
by SDBs can best be achieved on a long-term basis by upgrading the job skills 
of these workers and the management abilities of owners and supervisors. 
Accordingly, ABC offers the following recommendations: 

1) The Secretary of Defense should make the fullest 
possible use of his mandate in Section 1207(c) to 
provide the assistance necessary to help qualified 
SDBs compete for DOD contracts. This effort would 
concentrate on identifying potentially capable SDBs 
as well as providing ongoing training and management 
development over the terms of their contracts to help 
SDBs increase their capabilities to perform. 
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2) As part of this outreach and assistance program, 
SDBs should be qualified by contracting officers as to 
their capability to successfully perform the particular 
projects on which they are bidding. Criteria should in- 
clude, but not be limited to: on-site visits, personal 
interviews, license examination, analysis of bonding 
capacity, listing of work completed, resume of princi- 
pal owners, and financial capacity and type of work preferred. 
Section 1207 does not prohibit the Secretary of Defense from 
establishing qualification criteria, and such standards would 
help assure the Department of more efficient and cost- 
effective procurement using SDBs. Further, a set of uniform 
qualification standards promotes the original intent of 
Section 1207 — to develop the business abilities of SDBs 

in the DOD procurement arena. 

3) The Rule of Two should be replaced with a "sufficient 
number" standard that allows contracting officers more discretion 
in determining whether to set aside a contract for exclusive SDB 
participation under Section 1207. As previously mentioned, the 
sufficient number standard allows contracting officers to demon- 
strate that a sufficient number small business concerns will 
respond to a request for bids, with consideration given to the 
size, character and complexity of individual contracts as well 

as the pool of available firms. This standard returns discretion 
to the contracting officer in choosing to restrict competition. 
Under the Rule of Two, the contracting officer is allowed almost 
no discretion, even to the point of not permitting even an exami- 
nation of the SDB's ability to perform a particular contract. In the 
alternative ABC, suggests that the Department examine DBE programs in 
civilian federal agencies as potential models for its Section 1207 
program. 

ABC urges the Department of Defense to adopt these recommendations in the 
interest of promoting equity and efficiency in SDB procurement. The 
Association's staff will be pleased to assist the Department in any way in 
refining the proposed regulation to achieve these goals." 

Respectfully Submitt^,^ 



fifiarles E. Hawkfns, III, CAE 

Vice President, Government Affairs 



DENNIS ANDERSON JBJEIMSIPiMl€MON CORPORATION 





May 26, 1987 



Mr. Charles W, Lloyd, c/o OASD 
Defense Acquisition Regulatory Council 
Rn. 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 87-33 




Dear Sir: 

Pertaining to the new interim rule being discussed, we would like to offer ttie 
following: 

A. In our opinion, in a public bid situation, any contractor, minority or 
not, has no advantage or disadvantage. The low responsible bidder should 
receive the award. Everyone has the same opportunity to submit their 

price. , /- • V 

B. The so-called disadvantaged contractors are in a lot of cases, .lust 
fronts for either larger contractors or a wealthy investor or someone 
that has unofficially established a partnership. This new policy will 
only encourage further fraudulent activity and discourage the small 
businesses, like ours, that are honestly scratching to survive but 
legally do not qualify for all the so-called assistance the government 

provides. . , ^ 

C. As a taxpayer, we feel that a competitive public situation by far com- 
pliments peoples hard earned money rather than narrowing down the bid- 
ding public to two or more bids. 

In suranary, we would like to voice great displeasure in this rule. Being in- 
volved first hand in bid situations, we see plainly how the system works and 
this new rule will not in any way better it. 




Dennis Anderson, Jr.^ 
; President 



Navy Policy (Info) 
87-33. 12 May 87 
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SIroups shall contain full instructions as 
tawbere and by what method shippers 
^flw file their requests and complaints, 
^^Bher with a sample of the rate 
^^PPest form, if one is used, or, in lieu 
thereof, a statement as to what 
supporting information is considered 
necessary for processing the request or 
complaint through conference channels. 
All changes made in such instructions 
shall be published in said tarings, 
supplements thereto, or reissues thereof, 
in accordance with the tariff filing 
requirements of section 18(a) of the Act 

§ 560.703 FHbig olmlnutM. 

(a) The parties to each approved 
conference agreement, agreement 
between or among conferences, or 
agreements subject to this part whereby 
the parties are authorized to fix rates 
(except leases, licenses, assignments or 
other agreements of similar character for 
the use of terminal faciliHes) shall, 
through a designated official file with 
the Commission a report of all meetings 
describing all matters within the scope 
of the agreement which are discussed or 
taken up at any such meeting, and shall 
specify the action taken with respect to 
each such matter. For the purpose of this 
part, the term "meeting" shall include 
any meeting of parties to the agreement, 
mcluding meeUngs of their agents, ^ 
pnodpals, owners, committees or sub- 
I^Mtees of the parties authorized to 
I^Bal action m behalf of the parties. 
n^PBgreement authorizes final action 
by telephonic or personal polls of the 
membership, a report describing each 
matter so considered and the action 
taken with respect thereto shall be filed 
with the Commission. These reports 
need not disclose the identity of parties 
that propose actions, or the identity of 
parties that participated in the 
discussions of any particular matter. 

(b) The reports subject to paragraph 
(a) of this section shall be filed with the 
Commission within 30 days after such 
meetings and shall be certified as to 
accuracy and completeness by the 
Conference Chairman. Secretary, or 
other official. 

(c) No report need be filed under 
paragraph (a) of this section with 
respect to any discussion of or action 
taken with regard to rates that, if 
adopted, would be required to be 
published in a tariff on file with the 
Commission. This reporting exemption 
does not apply to discussions involving 
general rate policy, general rate 
changes, the opening or closing of rates, 
or discussions involving items, that, if 
adopted, would be required to be 
publ^ed in other tariff sections as 
sPj^Hkin Part 550 of this chapter. 



§560.704 FIHng of reports on admissiont. 
withdrawals, and expuisfema. 

(a) Prompt notice of admission to 
membership to a conference shall be 
furnished to the Commission and no 
admission shall be effective prior to the 
postmark date of such notice. 

(b) Advice of any denial of admission 
to membership, together with a 
statement of the reasons therefor, shall _ 
be furnished promptly to the 
Commission. 

(c) Notice of withdrawal of any party 
shall be furnished promptly to the 
Commission. 

(d) No expulsion shall become 
effective until a detailed statement 
setting forth the reason or reasons 
therefor has been furnished the expelled 
member and a copy of such notification 
submitted to the Commission. 

Subpart H-4R0Mrwd) 

Subpart I— Penaltfes 

§560.901 Fajtar^tonteagrotmenta. 

Any common carrier by water in 
interstate commerce or other person 
subject to the Act entering into or 
carrying out an agreement subject to the 
Act which has not been filed with and 
approved, or has not been exempted by 
the Commission is in violation of section 
15 of the Act and this part and subject to 
penalties of up to $1000 for each day 
such violation continues. 

§ 560.902 Failure to fil# reports. 

Compliance is mandatory and failure 
to file the reports required by this part 
may result in disapproval of agreements 
under section 15 of the Act or penalties 
of up to $100 for each day of such 
defaull under section 21 of the Act. 

§560.903 Falalffcation of reports. 

Knowing falsification of any report 
required by the Act or this part is a 
violation of the rules of this part and is 
subject to the penalties set forth in 
section 21 of the Act and may be subject 
to the criminal penalties provided in 18 
U.S.C. 1001. 

Subpart j_paperworlc Reduction 

§ 560.991 OMB control numbers assigned 
pursuant to the Paperworfc Reduction Act 

This section displays the control 
numbers assigned to information 
collection requirements of the 
Commission in this part by the Office of 
Management and Budget pursuant to the 
Paperwork Reduction Act of 1980, Pub. 
L 96-511. The Commission intends that 
this part comply with the requirements 
of section 3507(f) of the Paperwork 
Reduction Act. which requires that 
agencies display a current control * 



number assigned by the Director of the 
OKke of Management and Budget 
(OMlll^foreach agency information 
collectidhi requirement: 

[CODES TO BE ASSIGNED BY OMB| 

By the Commission*.., 
loseph C Polking, 
Secretary. 

(FR Doc. 87-10005 Filed 5-1-67- 8:46 ami 

BILUNQ COOC STaO-OI-M 

==============^^ 

OEPARTMENT OF DEFENSE 

48 CFR Parts 204. 205, 206, 219 and 
252 

Department of Defense Fedenrf 
Acquisition Regulation Supplement; 
Implementation of Section 1207 of 
Pub. L 99-661; Set-Asides for Smafl 
Disadvantaged Business Concerns 

agency: Department of Defense (DoD) 
action: Notice of Intent to develop a 
proposed rule to help achieve a goal of i 
awarding 5 percent of contract dollars to 
small disadvantaged businesses. 

SUMIIARy; The Defense Acquisition 
Regulatory (DAR) Council invites public 
comment concerning the development of 
procurement methods to be used to 
implement section 1207 of the National 
Defense Authorization Act for Fiscal 
Year 1987 (Pub. L 99-661). entiUed 
"Contract Goal for Minorities." 
dates: Comments should be submitted 
In writing to the DAR Council at the 
address shown below no later than June 
• 3, 1987, to be considered in the 
formulation of a proposed rule. Please 
cite DAR Case 87-33 in all 
correspondence related to this issue. 
address: Interested parties should 
submit written comments to: Defense 
Acquisition Regulatory Council, ATTN: 
Mr. Charles W. Lloyd. Executive 
Secretary. ODASD (P) DARS. c/o OASD 
(P&L) (M&RS). Room 3C841, The 
Pentagon, Washington, DC 20301-3062. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Charles W. Lloyd, Executive 
Secretary. DAR Council, (202) 697-7266. 
SUPPLEMENTARY INFORMATION: ^ 

A. Background 

The DAR Council is publishing an 
interim rule appearing elsewhere in this 
Federal Register to implement section 
1207 of Pub. L 99-661. That interim rule 
requires that contracting officers set 
aside acquisitions, other than small 
purchases conducted under procedures 
of Federal Acquisition Regulation (FAR) 
Part 13. for exclusive competition among 
Small Disadvantaged Business (SDB) 
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ie2# • 

. -iT 

conowjpa, ««beii8V€f tbe cdntracting 
ofHcer det^siinss tiiatt o&fs can \m 
aatigated firm two or owto SCtt.^ ^ 
cor^^^Bnd Chatlftio ooolmt oomni: 
priJ^^^t oxcoed fair narkatpiipo 
by more than 10 percent. 

Public, comments are fnyited 
concerning other procurement methods 
which can reasonably be used to attain 
the objecthpe above. Pfeoaently, the PAR 
Council is considering tfvoaddllional 
proGadttraajotoiilbdoi¥ whiffti may 
form the basis of an additional proposed 
rule on thiaJo^lMtatlvtljr aol Ibr 
publication on or about lune 12, 1087. 
The fhotpioposoliviMrid establisk 
under authority of '^exception five** of 
the Con^etiiioo In Contectini^Aal . 

"Autfaoiiasd df Kaqaited b|r SUtule** by 
FAR fl.3Qar4 i^piianeduwt H>hewby 

direct aiMil^dr^W^i^^ 
firm, wiffioiff proiHkling for fbll and open 
co n i|j oUt tM » <aop(iwilttod% 
1207), k Iheio diicMMlimoea whoM a 
markirt aomsFOBd o^aooroet sooghl*^ 
CBb notice kkntiflyionly one 
responsible SOB concern which could 
fulfill DblTi requirements. Use of the 
authority would be limited to those 
circumstances where SDB set-aside 
criteria are not met* wlieris realistic 
pricing is poasibte (t^n through cost and 
prid ngjia ta^ or ottowise) and whwa, 
awa^h|hout fidi and open^ 
cod^^Hn is necessary to achfeve the 
5 p^^B^oaL 

A second proposal under 
consideration involves establishin g a 1 0 
percent preference differential for SDB 
concerns in certain sealed bid 
competitive acquisitions, when the 
preference is determined necessary to 
attaih the 5 percent goal. Under this 
procedure* award would be made to an 
otherwise responsible SDB concern 
whose bid is within 10 percent of the 
low offeror's bid Consideration is being 
given to extending this procedure for use 
in competitive negotiated acquisitions 
where source selection will be based 
primarily on price. However, the 
procedure would not be utilized In 
acquisitions involving partial or Labor 
Surplus Area set-asides, or small 
purchases under FAR Part 13. 
Consideration is presently being given 
to the criteria for aj^plication of the 
preference differential and whether it 
should be employed only when 
acquisitions are totally unrestricted 
CbarlMW.Uoyd. 

Executive Secretary^ Defease Acquisitioa 
Regulatory CounciL 

|FR Doc. 87-10100 FUed fr»l-67; 6:45 ain| 




VETERANS ADMINISTRATION 

48 CFR Port tit : 

AcqoMllOfi RoguiotloM lor Sfm# 
Buoinooo Concomo 

AQSMCv: Veterans Administration. 
action: Proposed regulations. 

summary: The Veterans Administration 
(VA) is issuing a proposed rule to the 
Veterans Administration Acquisition 
Regulation (VAAR). The proposed rule 
addresses the procedure for processing 
Small Business Administration 
Certificate of Competency appeals and 
includes Administration Certificate of 
Competency appeals and includes 
additional language to increase the 
emphasis on giving Vietnam era and 
disabled veteran-owned firms eveqr 
opportunity to participate in selling 
items and services to the VA^ 

DATCS; Wcittaa comments must be 
submitted no later than June 3, 1987, for 
consideration in the final regulation. The 
final regulation will be effective upon 
approvaL 

ADOIKSS: Interested persons are invited 
to submit written comments, suggestions 
or obfectlona to the Administrator of 
Veterane Affaire (271A), Veterans 
Administration, 810 Vermont Avenue, 
NWm Washington, DC 20420. All written 
comments will be available for public 
inspection only in the Veterans Services 
Unit, room 132 of the above address, 
between the houra of 8:00 a.m. and 4:30 
p.nL, Monday through Friday (except 
holidays) until lune 17, 1987. 

FOR FIIBTMR mFORMATION COMTACT: 

Thomas A. Hamilton, Supply 
Management Representative, Policy 
Division, Office of Procurement and 
Supply (91A). (202) 233-^882. 

SUPPLEMCNTARY INFORMATION: 

I. Background 

This proposed rule includes regulatory 
revisions by providing internal 
procedures for processing Small 
Business Administration Certificate of 
Competency appeals and providing., 
additional language to give the Vietnam 
era and disabled veteran-owned firms 
every [Opportunity to participate in VA 
business opportunities. 

il. Executive Order 12291 

This proposed rule has been reviewed 
in conjunction with Executive Order : 
12291, Federal Regulation, and has been 
determined not to be a **major rule" as 
defined therein. 



IIL Regulatory Flexibility Act (RFA) 

Because this proposed rule does not 
come within the term **rule'* as defined 
in the RFA (5 U.S.C 601(2)). it is not 
subject to the requirements of that Act. 
in any case, this change will not have a 
significant impact on a substantial 
number of small entities because the 
provisions implement the requirements 
of the Competition in Contracting Act 
(CICA) as required by the Federal 
Acquisition Regulation (FAR). The 
provisions are primarily internal 
procedures which will not impact the 
private sector. 

rv. Papoffwoffk Redoctioo Act 

This proposed rule requires no 
additional information collection or 
recordkeeping requirement upon tiie 
public 

List of Sobfocia In a CFR Plut tit 

Government procurement' 

Approved April 27, 1967. 
Thomas iCTuniaga* 

AdmtMStraiaR 

Part 819 of title 48 of the Code of 
Federal Regulations is proposed to be 
amended as follows: 

PART tlt-SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS 
CONCERNS 

1. The authority dtation for Part 819 
continues to read as follows: 

Authority. 38 U.S.C. 210 snd 40 U.S.C 
4B6(c). 

2. Subpart 819.8, consisting of 819.602- 
3, Is added to read as follows: 

Subpart 819.6— Certificates of 
Competency and Determinations of 
EllgibiUty 

819.602-3 Appealing Sman Business 
AdmlnlstratkNi'a decision to Issue 
Certificates of Competency. 

Formal VA appeals of an initial 
concurrence by the SBA Central Office 
in an SBA Regional Office decision to 
issue a (CoC) Certificate of Competency 
will be processed as follows: 

(a) When the contracting officer 
believes that the VA should formally 
appeal the concurrence by the SBA ■ 
Central Office in an SBA Regional 
Office decision to issue a CoC. the 
contracting officer will so notify the • 
Director. Office of Procurement and 
Supply (93BJ in writing within five 
business days after receipt of the SBA 
Central Office's written confirmation of 
its determination. Within ten business 
days of the contracting officer's receipt 
of the SBA*s written confirmation (or 
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Defense Acquisition Regulatory 
Council 

ATTN: Mr. Charles W. Lloyd^ 

Executive Secretary 
ODASD(P)DARS 
c/o OASD(P&L)(M&RS) 
Room 3C841 . 
The Pentagon 

Washington, D.C, 20301-3062 
Reference: DAR Case 87-33 
Dear Mr. Lloyd: 

I am submitting comments pertaining to the interim rules 
published in the May 4, 1987, Federal Register to implement 
Section 1207 of Pub. L. 99-661 . 

My comments are based on my experiences as the President and 
Chief Executive Officer of an SBA 8(a) certified firm that has 
competed for and performed government contracts. I support the 
intent of Pub.L. 99-661 and I offer these comments with the hope 
of making the implementation of this law productive for all who 
are involved. 

First, it is crucial that an aggressive policy and effort is 
established to identify and determine the availability of small 
disadvantaged business concerns. The proposed rule calls for the 
contracting officer to determine — based on the rule of two — the 
existence of two or more capable SDB firms. My experience leads 
me to suggest that other experienced SDB advocates should be 
involved in making this determination. Contracting officers 
should be required to make their determination based on specific 
input from appropriate Office of Small Business Utilization 
(OSDBU) personnel and procurement outreach technical assistance 
providers. 

Second, the definition of who can challenge and/or protest 
the set aside process needs to be looked at more carefully and 
closely. This is necessary in order to prevent frivolous 
challenges and protests that will result in a delaying tactic to 
discourage con^tracting officers to set aside procurements. 
Interested parties who qan challenge and/or protest should be 
limited to qualified SDB offerors. There should be time frames 
for processing the challenges and/ or protests that are short 
enough to avoid delaying the procurement. And there should be 
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penalities imposed on frivolous protestors to discourage use of 
challenges and protest as delaying tactics. 

Third, specific limitations should be placed on the amount 
of subcontracting allowed under Section 1207 of Pub.L. 99-661 • 
The intent of this law is to increase economic activity in the 
small disadvantaged business community. As a result, they should 
be required to perform from 55 to 75 percent of the work 
themselves. However, to encourage networking and joint ventures 
among minority businesses this limitation should be waived if the 
subcontract is with another qualified small disadvantaged 
business. 

Any finally, there should be some distinction made between 
the SBA 8(a) program and this DoD program. The size of many 
minority firms is unrealistically inflated by the revenues they 
are earning in the 8(a) program. In order to expand the base of 
eligible firms who can take advantage of this program it is 
important that revenues obtained as a result of participating in 
the 8(a) program are not counted. 

I appreciate this opportunity to offer these comments and I 
would like to continue to be informed about your efforts to 
implement this most important law. 




Sincerely, 



NATIONAL 

ASSOCIATION 

OF 

MINORITY 

PETROLEUM 

DEALERS 



IN THE DEPARTMENT OF DEFENSE 
DEFENSE ACQUISITION REGULATORY COUNCIL 



COMMENTS ON OTHER PROCUREMENT 
METHODS WHICH MAY FORM THE BASIS 
FOR A 1>R0P0SED RULE IN CASE NO. 87-33 



Submitted by: 

National Association of 

Minority Petroleum Dealers, Inc. 
1633 Sixteenth Street, N.W. 
Washington, D.C. 20009 



The National Association of Minority Petroleum Dealers^ Inc. 
(NAMPD), is a trade association established to promote the 
business welfare of petroleum distribution firms owned by racial 
and ethnic minority group members across the country. 

Among its constituency are a number of companies which pro- 
vide, or have provided, petroleum products to agencies of the 
federal government under both competitive and Section 8(a) contract- 
ing procedures, specifically through the coordinating function of 
the Defense Fuel Supply Center, Defense Logistics Agency. 

NAMPD welcomes this opportunity to comment on the development 
of procurement methods (52 F.R. 16289) to be used in implementing 
Section 1207 of P.L. 99-661, National Defense Authorization Act of 
1987, particularly as such proposals may relate to minority oil 
dealers. 

DAR Council's first proposal would allow direct award to a 
small disadvantaged business (SDB), as a sole source, where "only 
one responsible SDB concern which could fulfill DoD's requirements" 
can be identified, and then, only where "necessary to achieve the 
5 percent goal." 

First, and most importantly, it is NAMPD's position that, to 
the extent feasible, the 5 percent goal be achieved through equita- 
ble distribution of contracting :opportuni t i es throughout DoD. For 
example, minimal 5 percent goals should be assigned each of the 
four areas of procurement, research and development, military 
construction, and operation and maintenance. Likewise parity should 



be encouraged among "basic" procurement units^ such as Defense 
Fuel Supply Center, Defense General Supply Center, and Defense Per- 
sonnel Support Center. Assuming some basic procurement units 
actually exceed their individual 5 percent goals in a given fiscal 
year, the excess should not be figured in DoD's overall 5 percent 
goal, where goals of other basic procurement units remain largely 
unmet. By establishing a depa rt ment- leve I entity capable of monitor- 
the progress of, and results achieved by, basic procurement units, 
the integrity of the Section 1207 program can be maintained, and 
DoD should be able to assure that no business sector having respon- 
sible SDB concerns would remain underutilized with respect to the 
dollar value of contract actions under Section 1207. 

The proposed sole source SDB contracting procedure should not 
be employed merely as a stand-by measure to achieve the 5 percent 
goal. Particularly among acquisitions centered on geographical 
commercial market areas (CMAs)- such as DFSC's ground fuels pro- 
gram- a number of responsible SDBs virtually would be denied access 
to the Section 1207 program, solely for reason that they are located 
in CMAs having no other SDBs to trigger the "rule of two." NAMPD 
suggests that the sole source procedure might be extended to such 
situations, given adequate safeguards to prevent its abuse. 

DAR Council's second proposal would allow a 10 percent prefer- 
ence differential for SDB concerns under sealed bid competitive 
acquisitions where "necessary to attain the 5 percent goal." As a 
general statement, NAMPD supports t hi s methodology. Certainly, it 



would appear to provide greater overall access to Section 1207 
contracting opportunities than would any "rule of two" concept. 
While the "rule of two" necessarily locks two or more SDBs into a 
process in which only one can prevail, the instant proposal does 
not presume involvement of a second SDB bidder. If applied to a 
fair proportion of compet i t i ve so I i c i t at i ons, it is much more likely 
that Section 1207 contract actions will be spread over a greater 
number of small disadvantaged businesses. Additionally, there does 
not appear to be any significant acquisition cost consideration 
between the preference differential and "rule of two" contracting 
procedures. 

NAMPD currently takes no position on the extension of this 
procedure to competitive negotiated acquisitions where source selec- 
tion will be based primarily on price. 

DAR Council may anticipate supplemental responses from 
NAMPD, and, in particular, with regard to the interim rule publish- 
ed at 52 F.R. 16263. 



Respectful ly submitted. 




President 




Julius E. Mensah 
General Counsel 



Dated: June 2, 1987 
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WILLIAM W. BENNETT. JR 
ALFREDA ROBINSON 

Defense Acquisition Regulatory Council 

Attn: Mr, Charles Lloyd 

Executive Secretary 

ODASD(P)DARS 

C/O OASD (P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 

Re: DAR Case 87-33 



Dear Mr. Lloyd: 

We are pleased to submit these comments to the Department of 
Defense ("DoD") in response to its May 4th Federal Register 
Notice of Intent to publish a proposed rule concerning 
procurement methods other than set aside competition methods to 
attain the 5 percent goal established in Section 1207 of P.L. 
99-661. It is essential that DoD publish and promulgate such a 
rule if the 5 percent goal for participation by Small 
Disadvantaged Businesses ("SDB") in DoD procurements in fiscal 
years 1987, 1988 and 1989 is to become a reality. 

DoD itself recognized the need to initiate a rulemaking to 
develop innovative tools that contracting officers would use to 
attain the 5 percent goal when in its own policy statement of 
March 24, 1987, Deputy Secretary of Defense William K. Taft 
lamented that "[i]n spite of all the initiatives we implemented 
during FY 1986, we did not come close to attaining the five 
percent goal. I remain firmly convinced that the Department can 
and should do more to increase the participa:tion of small 
disadvantaged businesses in Defense procurement and research." 
Not only "should" DoD do more to increase the participation of 
SBDs in defense procurement and research, but it must do so. 

In Section 1207, Congress hasi deleg|ated to the Secretary of 
Defense, the power to exercise vast discretion to implement a 
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procurement program of "less than full and open competition 
procedures..." to facilitate achievement of the 5 percent goal. 
The delegation of power by the Congress is a mandate that such 
power be used. Congress granted the Secretary of Defense vast 
discretion to design and operate such a procurement program. 
DoD is well served, then, to initiate an informal rulemaking to 
promulgate procedures by which that vast discretion will be 
guided. The need for a proposed rule that allows a contracting 
officer to use other than full competitive measures to attain 
the 5 percent goal is evident and paramount. 

Commonly, in military construction contracts, performance 
and payment bonds are required, and bid bonds may also be 
specified in the invitation for bid. These are facets of full 
competition in such military construction procurements which 
must be reexamined with regard to Section 1207 if the 5 percent 
goal is to become more than a mirage for SDBs in the 
construction business. 

One major problem small disadvantaged construction companies 
experience is that of bonding. Many of them have not been able 
to comply with the bonding provisions in invitations for bid and 
contracts because surety companies have imposed exacting 
requirements of financial indemnity and historical experience 
which many small disadvantaged construction companies are not 
able to meet. It does no good for a small construction company 
to be awarded a construction contract from DoD if that 
contractor cannot obtain the bonding necessary to perform the 
contract. 

In its proposed rule, DoD should address bond waiver 
regulations, contract segmentation procedures, and letters of 
credit regulations. There should be other creative means of 
eliminating bonding as an impediment to DoD's attaining the 5 
percent goal established in P.L. 99^661. Pursuant to Section 
1207(g)(4)(B), after such programs have been put into effect, 
DoD should report to the public and to Congress on the impact, 
if any, which the use of innovative techniques for removing the 
bonding obstacle has had on the successful performance of 
military construction projects. 

A s^econd major problem SDBs face is that of obtaining 
initial; working capital to finance performance of construction 
and other contracts. Innovative means of providing the advance 
payments mandated in Section 1207(e)(2) of P.L. 99-661 must be 
explored in the proposed rulemaking. Further, DoD should 
examine the assurances it may give a potential private lender 
during the post-contract award phase to facilitate private 
lending ;to an SDB. In this regard, it is crucial that DoD 
involve the banking community in the rule promulgation process. 
Finally, in meeting its responsibilities under Section 1207(c) 
to provide technical assistance to SDBs, DoD should solicit 
actively and encourage the participation of members of the 
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banking industry in this process^ including convening joint 
conferences among banking associations and small defense 
contractors- 

We also encourage DoD to initiate a rulemaking to establish 
procedures for awarding contracts to a SDB when, after 
appropriate market review, it is determined by a contracting 
officer that only one SDB is available and responsible to 
perform a particular procurement. Such a proposed rule is 
consistent with the underlying purposes of Section 1207. 

Long-term purposes of Section 1207 are to expand, deepen and 
preserve full and free competition, and thereby to assure the 
economic well-being of this Nation by encouraging the 
development of active and potential business capacity among the 
small disadvantaged business sector of our economy. These 
purposes are nullified when a contract is denied the small 
disadvantaged business community simply because only one 
responsible SDB is available for a particular procurement. 
There may be sectors of the DoD contracting market in which SDBs 
in recent years have not entered; Yet, there may be individuals 
in academia and in the business community, who, in combination, 
may have the technical expertise and business acumen to form and 
operate an enterprise which could responsibly perform a DoD 
contract in market sectors where no SDB has participated 
previously. 

The importance of market diversification and of the 
development of new competitors to the economic well-being of the 
Nation, cannot be denied. A regulation which encourages 
diversification and formation of new responsible competitors in 
the small disadvantaged business community should be given 
serious consideration. Therefore, we encourage DoD to publish 
for comment a rule which would allow a contracting officer to 
award a contract to a SDB when it is the only responsible SDB 
available to perform a particular procurement. 

In the history of this Nation, the military services have 
been at the forefront of expanding opportunities for all 
American citizens. By initiating a rulemaking to promulgate 
rules that will permit contracting officers to use other than 
full and open competition techniques to meet the 5 percent goal 
established in Section 1207 of P.L. 99-661, the military 
services will again be at the forefront of expanding 
opportunities for American citizens and of assuring the economic 
well being of the Nation by developing competitors among the 
small disadvantaged business community. 




for the Firm 



WWB/md 
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(202) 626-6632 



Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 

Executive Secretary 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, D, C. 20301-3062 



Re : 



DAR Case 87-33; Notice of Intent to Develop a 
Proposed Rule 



Dear Mr. Lloyd: 




These comments are submitted on behalf of Wardoco, Inc. 
and Tri-Continental Industries , Inc two minor ity-owned fuel oil 
resellers currently certified to participate in SBA's Section 
8(a) Program. These firms wish to comment on one proposal con- 
tained in the "Notice of Intent to develop a proposed rule to 
help achieve a goal of awarding 5 percent of contract dollars to 
small disadvantaged businesses." 52 Fed. Reg. 16289-90 (May 4, 
1987) ("NOI"). Specifically^ the NOI's second proposal estab- 
lishes a 10 percent differential for Small Disadvantaged Business 
("SDH") concerns in certain sealed bid competitive procurements. 
Since this proposal could yield significant benefits for minority 
fuel oil vendors r both Wardoco and Tri-Continental advocate; its 
adoption. 

Presently there are few, if any, awards by the Defense 
Fuel Supply Center (DFSC) to minority fuel oil vendors on either 
an 8(a) or non-8(a) basis. This situation results from applica- 
tion of the so-called "non-manufacturer rule," 13 C.F.R. S 121.5/ 
which requires that recipients of "reserved" contracts that are 
not manufacturers supply the product of small manufacturers. 
Unfortunately r there are few, if any, small refiners (defined as 
less than 50,000 b/d capacity) geographically accessfible to loca- 
tions where minority fuel oil resellers could sell home heating 
oil or gasoline to DFSC Posts, Camps and Stations facilities. 




Defense Acquisition Regulatory Council 
June 2, 1987 
Page 2 



While there are some small refiners who can supply certain bulk 
fuels to DFSC, the fact that there have been only one or two 8(a) 
bulk fuels contracts nationwide in the past several years speaks 
for itself. 

SBA recognized the impossible constraints imposed on 
8(a) oil firms by the non-manufacturer rule when it passed an 
emergency waiver from the rule for 8(a) fuel oil resellers to the 
Posts r Camps & Stations market of DFSC in August r 1984* With the 
lapsing of this emergency waiver — and the concomitant return of 
the non-manufacturer rule's restrictions — the number of awards 
to minority fuel oil vendors has dropped precipitously* 

Through its reference to open competitive procurements^ 
the NOI's second proposal recognizes that SDBs should not be sub- 
jected to the non-manufacturer rule. Wardoco and Tri-Continental 
strongly urge that this feature of the NOI remain unchanged. 
Additionally, DoD should require that open procurements be 
awarded to a Small Disadvantaged Business if its offer is within 
10 percent of the lowest bid. As currently structured, the NOI 
puts too much discretion in the hands of the contracting offices. 

Since the May 4th Federal Register notice is merely a 
"Notice of Intent to develop a proposed rule", we reserve the 
right to supplement these comments. The second proposal con- 
tained in the May 4th notice, however, should be issued in its 
proposed form. 



Sincerely, 




Leslie H. Lepow 



LHL/cj 



INSPECTOR GENERAL 



DEPARTMENT OF DEFENSE 

400 ARMY NAVY DRIVE 
ARLINGTON, VIRGINIA 22202 



udit Policy 
and Oversight 



MAY I 2 1987 



MEMORANDUM FOR EXECUTIVE SECRETARY, DEFENSE ACQUISITION 

REGULATORY COUNCIL 



SUBJECT: Defense Acquisition Regulation Case Number 87-33, 

Implementation of Section 1207 of Public Law 99-661; 
Set-Asides for Small Disadvantaged Business Concerns 



We have reviewed your interim rule amending Parts 204, 
205, 206, 219, and 252 under the subject Defense Acquisition 
Regulation Case. We believe it adequately implements the 
requirements under Section 1207 of the National Defense 
Authorization Act for Fiscal Year 1987 (Public Law 99-661) , 
entitled "Contract Goal for Minorities." 

We have also reviewed your notice of intent to develop a 
proposed rule with two additional procedures for achieving the 
goal of awarding 5 percent of contract dollars to Small 
Disadvantaged Business (SDB) concerns. The procedures would 
enable the contracting officer to award a contract to a SDB 
concern where (a) only one qualified SDB source is available, 
or (b) a qualified SDB concern is within 10 percent of the low 
offeror's bid in a source selection based primarily on price. 
Both of the proposed procedures appear acceptable under 
Section 1207. However, we would like to defer further comments 
until the proposed rule has been drafted. 

We appreciate the opportunity to comment on this matter. 



\\ James H. Curry 
Assistant Inspector Genleral 
foK Audit Policy and Oversight 
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Morin Industries, Inc. 



P.O. Box 1 5585 
Colorado Springs, CO 80935 
Phone (303) 597-1 201 



May 12, 1987 



Defence Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary 

ODASD (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 

Washington, DC 20301-3062 
REF: DAR case 87-33 



Dear Mr. Lloyd: 

We as a Small Disadvantaged Business Concern and are in 
support of implementing section 1207 of the National Defence 
Authorization Act for Fiscal year 1987, entitled "Contract Goals 
for Minorities" to amend the DFARS. 

As an SDB we are looking forward to participating in the set 
aside program. We feel that this program will be beneficial to 
many SDB's, and enable minorities to have the opportunity to 
develop into a competitive company and compete in the open 



We hope that this set aside program will be extended beyond 
the 3 year limit, so that other SDB's like ourselves, can 
participate in the program. 

In closing we would like to add that of the two proposals we 
feel that both would be beneficial to the set aside program for 
SDB*s. 



market . 



Pres ident 
Juan Morin 





Atlantic Petroleum | j 
Corporation jj 



Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 
ODASD (P) DARS, c/o OASD (P&L) (M&RS) 
The Pentagon, Room 3C841 
Washington, D.C, 20301-3062 



401 Farragut Street, N.E, 
Washington, D.C. 20011 

Executive Offices 
(202) 526-6784 

June 2, 1987 
Hand Delivered 




Re : DAR Case 87-33, Comments 
Dear Mr. Lloyd: 

Set forth below are comments relating to the supplemental proposals to develop 
proposed rules to achieve a goal of awarding 5 percent of contract dollars to Small 
Disadvantaged Businesses (SDB), 52 FR 85, p. 16290. 

The first proposal in which only one responsible SDB concern could be identified 
to fulfill DOD's requirements should be developed in accordance with the set 
asides procedures established in the Interim Rules* 

Exception is taken to the second proposal for "establishing a 10 percent 
preference differential for SDB concerns in certain sealed bid competitive 
acquisitions when. . .necessry to attain the 5 percent goal". 

At a minimum the perference should be stated as a 10 percent price differental 
as it relates to the Fair Market Price (FMP), and not as it relates to the low 
offeror's bid price. In acquisitions in which price is the primary consideration, 
the FMP is the most accurate indicator as to the price for which a commodity could 
reasonaly be obtained. Establishing a price differential above the low bid price, 
will encourage abuses, and may not objectively reflect actual market conditions. 
Arising from economies of scale, a large business can oftentimes bid below the 
fair market price, at which a Small: Disadvantgaed Business , could otherwise 
acquire v^the commodity. In so doing^ the preference: differential would be defeated. 
A subjective artificial price as established by a large business bidder is 
meaningless, in that it bears no rational relationship to the marketplace. 
As a result thereof, the large business concerns will continue to receive most of 
the contract awards, while the SDB concerns for whose benefit, the law was enacted, 
receive nothing. 

Moreover, the preference proposal should not be established in lieu of the set 
asides provisions, which reserves contract opportunities for exclusive competition 
by SDB„ concerns. The preference proposal should only be utilized as a last resort, 
if at all, and not as an alternative, or discretionary elective to the set aside 




Hr. Ch^arles W. Lloyd 
Sage 2 
* jW 2, 1987 

procedures. To do otherwise, is to effectively nullify the intent and the letter 
of the National Defense Authorization Act for Fiscal Year 1987 (Pub- L. 99-661), 
"Contract Goal for Minorities". 

I trust that the foregoing will be considered in developing the proposed rules. 
Cordially, 

Ms. R.S. Hill, 

Chief Executive Officer 
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Defense Acquisition Regulatory Council # 
Attnj Mr. Charles W. Lloyd, 
Executive Secretary, ODASD (P) DARS, 
c/o OASD, (P6L}(M6RS), Room 3C841, 
The Pentagon, 

Washington, DC 20301-3062 
Reference; DAR Case 87-33 
Dear Mr. Lloyd; 

The Department of Defense (DoD) is to be commended on its aggres- 
sive e££orfeo fee implemonfe fittotlon 1207 of fhA laational Defense 
Authorization Act for Fiscal Year 1987 (Public Law 99-661), 
entitled "Contract Goal for Minorities." We, at Tresp Associates, 
believe that the proposed regulations published in the Federal 
Register, (Volume 52, No. 85 on Monday, May 4, 1987), are certainly 
a step in the right direction. We support your proposed 
implementation regulations with few exceptions, and submit the 
following comments for your consideration; 

ISSUE; 

(1) The Rule of Two: The interim rule establishes a "rule of 
two (ROT)" regarding set-asides for Small Disadvantaged Business 
(SDB) concerns, which is similar in approach to long-standing 
criteria used to determine whether acquisitions should be set aside 
for small businesses as a class. "...Specifically, whenever a 
contracting officer determines that competition can be expected to 
result between two or more SDB concerns, and that there is 
reasonable expectation that the award price will not exceed fair 
market price by more than 10 percent, the contracting officer is 
directed to reserve the acquisition for exclusive competition among 
such SDB firms...." 

RECOMMENDATION; The rule of two implementation procedures as 
currently presented gives i the Contracting Officer complete 
authority in the ROT process, and fails to address the role of the 
Department's Small and Disadvantaged Business Specialists (SDBS). 
DoD has a cadre of over 700 SDBS who have done an outstanding job 
in the implementation of other legislation? Public Law 95-507, as 
an example. Therefore, we recommend that the regulations be 
written to mandate active participation on the part of the SDBS and 




TRE8P AasoolatflB, Inc., 4900 Seminary Road, Suite 700, Alexandria, VA 22911 

(709 e45«400 



SENT BY:Xerox Telecopier 7020 ; .; ; 6979845;« 2 



Mr, Charles W» Lloyd 
June 1, 1987 
Page 2 



the Contracting Officer in rule of two decisions • We feel that 
the foregoing will result in more balanced and unbia^ssed ROT 
opinions* 

ISSUE: 

2, Protesting small disadvantaged business representation. 
Paragraph 219.302 (S-70) found at 16265, states in part, '\«.(1) 
Any offeror or an Interested party, may in connection with a 
contract involving award to a SDB baaed on preferential conside- 
ration, challenge the disadvantaged business status of any offeror 
by sending or delivering a protest to the contracting of f icer • . . . 
We believe that such loose wording will tend to encourage frivolous 
protests, in our opinion, this will become a ''delay tactic'* on the 
part of that segment of the business community, not qualified to 
participate in the acquisition by reasons of their non-small disad- 
vantaged business status. 

RECOMMENDATIONS The regulations should be more specific with 
respect to who can protest. The right to protest the SDB status in 
acquisitions involving SDB set asides, should be limited to only 
effected parties (i.e., other small disadvantaged business firms.) 
Further, to discourage frivolous protests, penalities should be 
invoked in those cases where frivolity is determined. Definite 
time frames should also be established with each step of the pro- 
test process. . 

ISSUE: 

(3) Subcontracting under SDB set asides. The proposed 
regulations do not address the degree of subcontracting to minority 
business concerns under Section 1207 or the Statute. 

RECOMMENDATION: 

In those cases where subcontradting opportunities exist, we 
recommend that the successful prime SDB offerors be required to 
award a mandatory percentage of such subcontracts to qualified 
minority business firms. You may wish to consider language similar 
to that contained in Section 211 of Public Law 95507. This will 
encourage networking among the Minority Business Enterprises. 
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Again, DoD is to be coininenaed for its work in the various socio- 
economic programs, and if Tresp ftsaociates can be of any 
assistance to you, please do not hesitate to contact me. 
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Defense Acquisition Regulatory Council 

ATTN: Mr. Charles Lloyd 

Executive Secretary 

ODASD (P) DARS 

c/o OASD (P&L) (M&RS) 

Room 3C841r The Pentagon 

Washington, DC 20301-3062 

Re: Comments on DAR Case 87-33: DoD's Notice of Intent 
to Develop a Proposed Rule to Help Achieve a Goal 
of Awarding Five Percent (5%) of Contract Dollars 
to small Disadvantaged Businesses 

Dear Mr. Lloyd: 

The following are the comments of the National 
Association of Minority Contractors (NAMC) with regard to 
the Department of Defense (DoD) notice of intent to develop 
a proposed rule to help achieve a goal of awarding five 
percent (5%) of contract dollars to small disadvantaged 
businesses . 

I nt r oduct ion 

The National Association of Minority Contractors (NAMC ) 
is a business trade association established in 1969 to address 
the needs and concerns of minority-owned construction firms. 
NAMC is the oldest and only organization representing the 
economic interests of the 60,000 minority construction 
contractors nationwide. One of NAMC's primary objectives 
is the increase of procurement opportunities for minority 
contractors in the public and private sectors. 

Section 1207 of the National Defense Authorization 
Act for Fiscal Year 1987 (P.L. 99-661) requires the Department 
of Defense to award five percent (5%) of its contract 
procurement to small disadvantaged businesses. The Defense 
Acquisition Regulatory (DAR) Council has already published 
an interim rule to implement Section 1207. That interim 
rule requires that contracting officers set aside 
acquisitions, other than small purchases conducted under 
procedures of Federal Acquisition Regulation (FAR) Part 
13, for exclusive competition among Small Disadvantaged 
Business (SDB) concerns, whenever the contracting officer 
determines that offers can be anticipated from two or more 
SDB concerns and that the contract award price will not 
exceed fair market price by more than ten percent (10%). 
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The Department of Defense now invites public comment 
concerning other procurement methods which can reasonably 
be used to attain the five percent (5%) goal. Accordingly^ 
NAMC submits the following recommendations. 



Recommendat ion 

1. Size Standards 

It is very probable that the DoID will rely heavily 
upon minority concerns already certified as small 
disadvantaged businesses under the Small Business 
Administration (SBA) 8(a) set-aside program to achieve its 
five percent goal. This could be an ill-fated effort, 
however, if certain precautions are not taken. 

Under the 8(a) program a firm is entitled to procure 
government contracts which are set-aside by the various 
federal agencies for such purpose. Most of such contracts 
are negotiated rather than bid. This allows minority 
contractors to build performance track records in order 
to more smoothly move into the economic mainstream once 
they graduate from the 8(a) program. 

Studies conducted by NAMC as well as Senator Lowell 
Weicker of the Senate Small Business Committee indicates, 
however, that once a firm graduates from the 8(a) program 
the contract dollars such firm is able to procure decreases 
dramatically. Thus, the "size" of an 8(a) firm is inflated 
during the time it is in the SBA program. 

This phenomena could present a situation in which the 
most capable small disadvantaged firms will not be eligible 
to be included in the DoD program during the time period 
of the legislation because once such firms perform even 
one substantial DoD contract they will no longer be considered 
"small" by legislative definition. They will, thus, be 
unable to bid on any future DoD contracts under the program 
and will probably be "graduated" from the 8(a) program. 
NAMC recommends, therefore , that for purposes of implementing 
Section 1207 r contracts procurred under the SBA* s 8(a) prograun 
not be counted in determining whether a particular firm 
is "small. " 



2. Dissemination of Procurement Information 

There are several thousand minority contractors in 
the construction marketplace which are more than capable, 
from both a management and financial standpoint, to perform 
DoD contracts. Most of such firms, however, have never 
done business with the Department of Defense, although they 
so desire. The reason for this is that such firms are rarely 
aware of information regarding specific DoD procurements. 
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Although it is true that substantial information is available 
regarding DoD procurements, the small disadvantaged business 
person frequently does not know where to find such 
information. Even when he is able to find such information, 
however, it may be presented in such a context that leads 
the minority businessman to believe that he does not have 
the time nor the resources to effectively read and analyze 
such information. 

Minority contractors need timely, edited DoD procurement 
information. NAMC currently publishes Procurement Bulletins 
for its members in which public and private sector information 
on procurement opportunities is broken down to make it simple 
and relevant to the targeted minority firms. NAMC has enjoyed 
great success in getting minority firms to respond to such 
bulletins. The DoD Office of Small and Disadvantaged Business 
Utilization (OSDBU) should work very closely with trade 
associations such as NAMC to assure that information on 
DoD procurements is properly and effectively disseminated. 

3. Availability of Small Disadvantaged Businesses 

DoD's interim rule gives contracting officers the 
authority to determine whether or not offers for acquisitions 
will be received from two or more small disadvantaged 
businesses. Often, however, the contracting officer is 
in no position to determine such information as he has no 
knowledge of either the availability or the eligibility 
of minority firms which can perform certain work. 

NAMC keeps business profiles on thousands of minority 
construction firms nationwide which contain such pertinent 
information as the company's gross sales for the past three 
(3) years, bonding capacity, years in business, etc. Other 
trade associations maintain similar records in other specialty 
areas. It is recommended, therefore, that DoD require that 
a contracting officer may only make a determination that 
two or more SDB's are not available for any given acquisition 
only after checking with the national trade association 
pertinent to such procurement area of specialty. 



4. Bonding 

Under the Miller Act, as amended (40 U.S.C. 270a - 
270e ), performance and payment bonds, with certain exception, 
are required for all United States government construction 
contracts. It is this requirement that . has eliminated many 
capable minority contractors from bidding or performing 
DoD contracts. Corporate surety companies have simply not 
provided bonding to minority firms at anywhere near the 
level that they have provided such service for majority-owned 
) firms. Regardless of the reasons given by the surety 
companies for not awarding bonds to minority businesses. 
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and regardless of reasons perceived by minorities that they 
have not received them; the problem is still an inescapable 
reality that threatens to impede DoD efforts to achieving 
its five percent small disadvantaged business goal. A very 
practical solution is emerging which may resolve much of 
the current problem, however. 

A hardly-noticed amendment to the Miller Act authorizes 
the use of . individual sureties to award bid, performance 
and payment bonds to contractors. These bonds are backed 
by individuals rather than corporations. Individual sureties 
are not required to be listed on the U.S. Treasury List 
yet they are authorized and acceptable to the U.S. Government 
in almost all cases. Federal Regulation 41 CFR 1.10.203 
dilineates the authority and use of these bonds. 

During the past year NAMC has been very successful 
in obtaining individual surety bonds for its members. 
Although this is a legal form of bonding, many federal 
contracting officers are still not aware of these types 
of bonds nor have they ever seen one. Educating such 
contracting officers on a case-by-case basis has sometimes 
been an arduous and time-consuming task. It is recommended 
that DoD educate all of its contracting officers of the 
acceptability of individual surety bonds in whatever manner 
it deems feasible and effective. 



5. The Protest Process 

There are several predominantly-white national trade 
associations which have opposed any and all government efforts 
to bring minority businesses into economic mainstream. They 
often seek to sabatoge on stonewall any government program 
which seeks to facilitate the increased utilization of 
minority businesses. The most-often used tactic is the 
administrative legal procedure. 

Through their members, such organizations will challenge 
or protest an award to a small disadvantaged business in 
the administrative arena. Such protest may take up to two 
years to resolve. The minority firm is not only precluded 
from performing the contract but its financial resources 
are diluted from the necessity of obtaining legal assistance. 
Most importantly, however, is the fact that many other capable 
minority firms are discouraged from bidding on government 
jobs, thus fulfilling the intent of protagonist in taking 
such action. 

For purposes of implementing Section 1207 NAMC recommends 
that the "interested party" which may challenge an award 
be limited to qualified small disadvantaged business of ferors. 
A special, expedited process should be designed for dealing 
with such protests. A procedure should also be implemented 
for summarily dismissing protests which appear on their 
face to be frivilous. 
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Conclusion 

NAMC thanks you for allowing it the opportunity to 
submit comments in this matter. We stand ready to assist 
DoD in any possible way to make this program a success. 



Very truly yours ^ 



Ralph C. Thomas, III 
Executive Director 
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Defense Acquisition Regulatory Council 

ODASD(P) DARS 

c/o OAS (P&L) (M&RS) 

Room 3C841 

The Pentagon 

Washington, DC 20301-3062 

ATTN: Charles W. Lloyd, Executive Secretary 
Dear Mr. Lloy<3: 

Tighe, Curhan & Piliero represents a number of small, minority 
owned firms and has been asked to submit these comments on their 
behalf. 

Pursuant to the Department of Defense (DOD) "Notice of 
Intent to Develop a Proposed Rule to Help Achieve a Goal of 
Awarding Five Percent of Contract Dollars to Small Disadvantaged 
Businesses," 52 Fed. Reg. 1628 (May 4, 1987) we hereby submit 
this written comment concerning the two Defense Acquisition 
Regulatory Council (DAR Council) proposals which may form the 
basis of a proposed rule on this topic. 

The first proposal would establish a procedure whereby 
direct award could be made to a small and disadvantaged business 
(SDB) firm, without providing for full and open competition in 
those circumstances where a market survey and a "sources sought" 
Commerce Business Daily (CBD) notice identified only one responsible 
SDB concern which could fulfill DOD's requirements. The authority 
for this proposal is found in exception 5 of the Competition in 
Contracting Act (CICA), 10 U.S.C. § 2304(c)(5). Use of the 
authority would be limited to those circumstances where SDB set- 
aside criteria are not met, where realistic pricing is possible 
and where award without full and open competition is necessary to 
achieve the five percent goal. 

The second proposal involves establishing a ten percent 
preference differential for SDB concerns in certain sealed bid 
competition acquisitions when this preference is determined 
necessary to attain the five percent goal. Under this proposal. 
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award would be made to an otherwise responsible SDB concern whose 
bid is within ten percent of the low offeror's bid. 

We support both proposals and would urge the DAR Council to 
prepare regulations to implement these proposals. However^ we 
believe that the proposals are very narrow and it may be that 
other methods should be considered as well in order to increase 
the likelihood of achievement of the five percent goal. 

With respect to the first proposal, we believe that implemen- 
tation of this proposal will assist in achieving the five percent 
goal by elimina'ting , under very limited circumstances, the "rule 
of two" requirement for SDB set-asides. We recommend that the 
DAR Council authorize this procedure where a "sources sought" CBD 
notice identifies only one responsible SDB concern without the 
additional requirement for a market survey in all circumstances. 
It appears that there may be situations where a notice is published 
but a market survey has not been undertaken. Under these circum- 
stances, it appears appropriate for the contracting officer to 
pursue an SDB set-aside although the CBD notice identified only 
one responsible SDB concern. The proposal, as reflected in the 
Notice appears too restrictive to cover these situations. 

We support implementation of the second proposal. In addi- 
tion, we believe that the five percent goal would be better 
fulfilled if this proposal were extended for use in competitive 
negotiated acquisitions where source selection is based primarily 
on price. Under those circumstances, if an SDB concern's cost 
proposal was within ten percent of the low offeror's bid, the SDB 
could be awarded the contract. The intent of the five percent 
goal would be better fulfilled by enactment of this proposal and 
it would be appropriate to provide a provision parallel to that 
proposed for sealed bid competitive negotiated acquisitions where 
source selection will be based primarily on price. 

Again, we urge the DAR Council to consider other alternatives 
that may be implemented in order to fulfill the five percent goal. 



Very truly yours. 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)DARS 

c/o OASD(P&L)(M&RS) 

Room 3C841 

The Pentagon 

Washington, D.C. 20301-3062 

RE: DAR Case 87-33 

^jj^ear Mr. Lloyd: 

The Associated General Contractors of America regards the interim 
regulations implementing Section 1207 of Public Law 99-661, the National 
Defense Authorization Act for Fiscal Year 1987, as a gilt-edged 
invitation to further abuse of the construction procurement process 
and opposes the interim regulations for that, and the following reasons: 

1. The "Rule of Two" set-aside for small disadvantaged businesses . 
(SDB) is not necessary, nor authorized by Congress, to achieve 
the goal of awarding 5 percent of military construction contract 
dollars to small disadvantaged businesses. 

2. The use in military construction procurements of the legislative 
authority to award contracts to SDB firms at prices that do not 
exceed fair market; cost by more than 10 percent is not necessary, 
nor authorized by Congress, to achieve the goal of awarding 5 
percent of military construction contract dollars to small dis- 
advantaged businesses. 

3. The useiof a "Rule of Two" mechanism as the criteria for establish- 
ing SDB i set-asides will force contracting officers to set aside 

an inordinate number of military construction projects, far in 
excess of the 5 percent objective. A similar "Rule of Two" mechanism 
used in small business set-asides resulted in 80% of Defense 
construction contract actions being set aside in FY 1984. 
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pimplementation of SDB Set-Aside Regulations Is Not Necessary Nor 
Authorized for Military Construction 

Section 1207(e)(3) of the National Defense Authorization Act 
for Fiscal Year 1987 provides the Secretary of Defense with authority 
to enter into contracts using less than full and open competitive 
procedures and to award such contracts to SDB firms at a price in 
excess of fair market price by no more than 10 percent only "when 
necessary to facilitate achievement of the 5 percent goal." The legis- 
lative intent is clear that only when existing resources are inadequate 
to achieve the 5 percent objective should the Secretary of Defense 
consider using less than full and open competitive procedures such 
as set-asides. 



While such restrictive procurement procedures may be necessary 
to achieve the 5 percent objective in certain classifications of Depart- 
ment of Defense procurements, such procedures are clearly not necessary 
in military construction. In fiscal year 1985 disadvantaged businesses 
were awarded 9 percent of Department of Defense construction contracts 
($709 million out of $7.9 billion). Clearly the 5 percent objective 
has already been achieved and exceeded through the full and open competi- 
tive procurement process for military construction contracts. 

Applying the "Rule of Two" SDB set-aside procedures to military 

(construction procurements is not only not necessary, but clearly not 
Authorized by the legislation since such set-asides are not "necessary 
lo facilitate achievement of the 5 percent goal." 

Contract Award to SDB Firms at Prices That Do Not Exceed 10 Percent 
of Fair Market Cost Is Not Necessary Nor Authorized for Military 
Construction 



Application of the legislative authority to award contracts to 
SDB firms at a price not exceeding fair market cost by more than 10 
percent to military construction procurements is also not authorized 
by the legislation since the same condition is placed on that provision 
as is placed on the provision allowing the use of procurement procedures 
utilizing less than full and open competition; that is, the 10 percent 
price differential is to be utilized only "when necessary to facilitate 
achievement of the 5 percent goal . " 

The routine and arbitrary use of the 10 percent price differential 
provision in military construction procurements will only serve to 
increase the cost of construction to the taxpaying public and yet 
bear no relationship to achieving the 5 percent objective • 

The ten percent allowance is nothing more than an add-on co$t, 
to the detriment of taxpayers, particularly since the definition of 
fair market cost contained in the interim regulations is based on 
reasonable costs under normal competitive conditions and not on the 
Jowest possible costs . This definition ignores the market realities 
■f how prices are derived. Fair market prices are exclusively the 
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•|)roduct of competition. Competition forces business firms to seek 
the lowest possible cost methods of producing or providing service. 
The fair market price must be one arrived at through competition, 
not developed by in-house cost estimates and catalogue prices. The 
price estimating methods proposed in the interim regulations are not 
subject to pressure from, and conditions in, the marketplace and must 
not be used to develop a fair market price. 

The pressures to exceed the five percent goal are likely to influ- 
ence government estimators to inflate their estimates in order to 
provide SDBs with the opportunity to develop a non-competitive price 
within the protective ten percent statutory allowance. Not only will 
the pressure to inflate the "fair market price" increase the taxpayer's 
costs, but the subsequent contract award price submitted by the SDB 
in the absence of full and open competition will further increase 
the taxpayer's costs. 

Use of "Rule of Two" Will Set Aside An Inordinate Number of Military 
Construction Projects 

The use of a "Rule of Two" mechanism as the criteria for setting 
aside contracts for SDBs will force contracting officers to set aside 
contracts in numbers which bear no relationship to the 5 percent ob- 
jective. Experience with the existing small business Rule of Two, 
as contained in the FAR and the Defense Supplement to the Federal 

•cquisition Regulation (DFAR), bears evidence to the indiscriminate 
esults of a "Rule of Two" procedure. 

In testimony on the Rule of Two before the House Small Business 
Committee last June, the SBA's Chief Counsel for Advocacy stated that 
the Rule of Two "is a convenient tool for determining when set-asides 
should be made." AGC agrees that contracting officers find the Rule 
of Two to be a "convenient tool" for determining when to set aside 
procurements for restricted competition — a "tool" which, in construc- 
tion at least, has resulted in a near-compulsion on the part of con- 
tracting officers to set aside nearly every construction contract 
on the agencies' procurement schedule. AGC is confident that exactly 
the same abuse will occur with the adoption of the "Rule of Two" for 
SDBs; that is, contracting officers will indiscriminately set aside 
any and every solicitation in order to meet and far exceed the 
"objective." 

Ah example of the problem that will result by the use of the 
Rule of Two as the criteria for determining SDB set-asides is the 
disproportionate number of contracts for restricted competition set 
aside by the Defense Department using the existing small business 
Rule of Two. In FY 1984, the Defense Department removed 80 percent 
of its construction contract actions from the open, competitive market. 
Of 21,188 contract actions, 17,055 were set aside for exclusive bidding ; 
by small businesses. 

•Contracting officers are delegated the responsibility to determine 
hich acquisitions should be set aside for SDB participation. Contracting 
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fficers are directedr in Section 219 . 502-72 (a ) , that in making SDB 
et-asides for research and development or architect-engineer acquisi- 
tions^ there must be a reasonable expectation of obtaining from SDBs 
scientific and technological or architectural talent consistent with 
the demands of the acquisition. There are construction acquisitions, 
as well, in which the complexity of construction demands an adequate 
experiential and competency level. Recognition of this is not included 
in Section 219. 502-72 (a) , leaving the distinct impression that con- 
tracting officers will indiscriminately set aside virtually all construc- 
tion solicitations. 

Section 219 . 502-72 (b) ( 1 ) of the interim regulations provides 
that the contracting officer must, in implementation of the Rule of 
Two, reserve a solicitation for SDB set-aside procedures if the acquisi- 
tion history shows that within the past 12 month period a responsive 
bid or offer of at least one responsible SDB concern was within 10 
percent of an award price on a previous procurement. This requirement 
effectively transforms the anti-competitive "Rule of Two" into an 
even more anti-competitive "Rule of One." For example, a contract 
awarded under full and open competition at $1 million, might have 
5 competitive bidders within 3% of the award price. Yet, the existence 
of a non-competitive bid by an SDB firm, 10% over the award price, 
would require the contracting officer to set aside similar siabsequent 
solicitations. 



• 



Section 219 . 502-72 (b) ( 1 ) is a gilt-edged invitation for abuse 
^n that SDBs have merely to offer a bid in a highly competitive market- 
place within 10% of what could reasonably be expected to be the award 
price. Thus, having established their "credentials!", and their 
non-competitiveness, the government would then sanction and encourage 
this non-competitiveness by setting aside subsequent construction 
projects. This proposal is ludicrous and the personification of abuse 
of the taxpaying public through the procurement process. 

AGC urges that t.he interim regulations: 1) not be implemented* 
on June 1 for military construction procurement; and 2) not be imple- 
mented for military construction procurement until such time as the 
Department of Defense conducts an economic impact analysis 6f the 
regulations in compliance with the Regulatory Flexibility Act of 1980. 

Sincerely, 





Beatty 
Executive Vice Presiident 




cc: The President of the United States 

Caspar W. Weinberger, Secretary of Defense 

James C. Miller, III, Director of Office of Management and Budget 
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August 3, 1987 

Mr. Charles Lloyd 
Sec, ODASD (P) DARS 
C/o OASD (P&L) (M&RS) 
Pentagon 

Washington, D.C. 20301-3082 
Dear Mr. Lloyd: 

As a supporter of a Small Disadvantaged Business I am writing to add 
my support for the Interim Rule implementing Public Law 99-661. I, 
along with many others, appreciate the impact that the 8a program is 
having on minority-owned businesses enabling them acess to contracts 
that might not have been available to them through normal 
contracting procedures. Public Law 99-661 will provide additional 
opportunities to those deserving corporations; however, the Interim 
Rule implementing the law does have some major discrepancies that 
could reduce its effectiveness. 

The interim Rule would not provide any special considerations for 
those companies already participating in and qualified under the SBA 
Section 8(a) program, thereby diluting the effectiveness of both 
programs. Contracting Officers should, as part of the Interim 
Rules, be provided decision-making criteria that would provide a 
fair distribution of contracts between those companies participating 
in the 8(a) program and those in the DOD program. 

Minority MBE 8(a) program "graduates" should be encouraged by DOD to 
participate in the DOD goals program. That could be accomplished by 
changes to the regulation to allow no portion of gross receipts or 
employment levels awarded pursuant to 8(a) to be included in 
contracts to be awarded under SDB set-aside program (See H.R.I 
1807-Sec 7), or to allow some other appropriate increase in 
size-levels. 

I also feel strongly that Small and Disadvantaged Business 
Utilization (SADBU) representatives should be part of the SDB 
set-aside process and appeal rights under DFAR 19-505 should apply 
to all SDB set-aside program contracts. SDB set-aside protests 
should be restricted to qualified SDB offerors, with penalties 
assessed for frivolous protests. 
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The inclusion of some measure for a contracting officers job 
performance directly tied to satisfactory progress towards meeting 
the 5% SDB goal would encourage the maximum utilization of the 
program. 

The Interim Rule for implementation of Public Law 99-661 should also 
include the authority to award portions of contracts to SDBs, The 
authority would allow contracting officers to increase SDB 
participation and ease the burden on reaching the 5% goal for 
defense contracts. 

The Interim Rule should also include a provision for application to 
contracts let OCONUS. While some contracts fall under local treaty 
provisions requiring participation by foreign corporations, a 
significant number of contracts are let overseas for U.S. companies 
only. The inclusion of a provision requiring overseas contractors 
to honor the Public Law 99-661 would greatly increase the 
participation by minority corporations in international business and 
provide a further opportunity for defense to meet its 5% goal. 

I must reiterate that the Interim Rule for implementation of Public 
Law 99-661 is basically a fine program. However, with minor changes 
the program could increase participation, provide more opportunities 
for minority-owned corporations, and allow the Defense Department to 
realize its 5% goal. 

Sincerely, 



Hossein Molayem 



COMPUTER RESOURCES CORPORATION 
1335 - 11th Street, N.W. 
Washington, D.C. 20001 



August 3, 1987 

Mr. Charles Lloyd 
Sec, ODASD (P) DARS 
c/o OASD (^P&L) (M&RS) 
Pentagon I 

Washingtori, D.C. 20301-3082 
Dear Mr. Lloyd: 

As an Executive of a Small Disadvantaged Business I am writing to 
add my support for the Interim Rule implementing Public Law 99-661 
I, along with many others, appreciate the impact that the 8a program 
IS having on minority-owned businesses enabling them acess to 
contracts that might not have been available to them through normal 
contracting procedures. Public Law 99-661 will provide additional 
opportunities to those deserving corporations, however, the Interim 
Rule implementing the law does have some major discrepancies that 
could reduce its effectiveness. ^ 

The Interim Rule would not provide any special considerations for 
those companies already participating in and qualified under the SBA 
Section 8(a) program, thereby diluting the effectiveness of both 
programs. Contracting Officers should, as part of the Interim 
Rules, be provided decision-making criteria that would provide a 
fn'^K f/"* °^ contracts between those companies participating 

in the 8(a) program and those in the DOD program. f y 

Minority MBE 8(a) program "graduates- should be encouraged by DOD to 
Sh^^ifo^f^'^.i" DOD goals program. That could be accomplished by 

changes to the regulation to allow no portion of gross receipts or 
employment levels awarded pursuant to 8(a) to be included in 
?Qn$'^o^''^.v° awarded under SDB set-aside program (See H.R.I 
ia07-Sec 7), or to allow some other appropriate increase in 
size-levels . 

^^^^ strongly that Small and Disadvantaged Business 
Utilization (SADBU) representatives should be part of the SDB 
set-aside process and appeal rights under DFAR 19-505 should apply 
to all SDB set-aside program contracts. SDB set-aside protests 
should be^restricted to qualified SDB offerors, with penalties 
assessed for frivolous protests. 



The inclusion of some measure for a conbracting officers job 
performance directly tied to satisfactory progress towards meeting 
the 5% SDB goal would encourage the maximum utilization of the 
program. 

The interim Rule for implementation of Public Law 99-661 should also 
include the authority to award portions of contracts to SDBs. The 
authority would allow contracting officers to increase SDB 
participation and ease the burden on reaching the 5% goal for 
defense contracts. 

The Interim Rule should also include a provision for application to 
contracts let OCONUS. While some contracts fall under local treaty 
provisions, requiring participation by foreign corporations, a^ 
significant number of contracts are let overseas for U.S. companies 
only. The inclusion of a provision requiring overseas contractors 
to honor the Public Law 99-661 would greatly increase the 
participation by minority corporations in international business and 
provide a further opportunity for defense to meet its 5% goal. 

I must reiterate that the Interim Rule for implementation of Public 
Law 99-661 is basically a fine program. However, with minor changes 
the program could increase participation, provide more opportunities 
for minority-owned corporations, and allow the Defense Department to 
realize its 5% goal. 



Sinceraly , 




Wilbert j. 
President 



1 



August 3, 1987 



Mr. Charles Lloyd 
Sec, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Pentagon 

Washington, D.C. 20301-3082 
Dear Mr . Lloyd : 

As a supporter of a Small Disadvantaged Business I am writing to add 
my support for the Interim Rule implementing Public Law 99-661. I, 
along with many others, appreciate the impact that the 8a program is 
having on minority-owned businesses enabling them acess to contracts 
that might not have been available to them through normal 
contracting procedures. Public Law 99-661 will provide additional 
opportunities to those deserving corporations; however, the Interim 
Rule implementing the law does have some major discrepancies that 
could reduce its effectiveness. 

The Interim Rule would not provide any special considerations for 
those companies already participating in and qualified under the SBA 
Section 8(a) program, thereby diluting the effectiveness of both 
programs. Contracting Officers should, as part of the Interim 
Rules, be provided decision-making criteria that would provide a 
fair distribution of contracts between those companies participating 
in the 8(a) program and those in the DOD program. 

Minority MBE 8(a) program "graduates" should be encouraged by DOD to 
participate in the DOD goals program. That could be accomplished by 
changes to the regulation to allow no portion of gross receipts or 
employment levels awarded pursuant to 8(a) to be included in 
contracts to be awarded under SDB set-aside program (See H.R.I 
1807-Sec 7), or to allow some other appropriate increase in 
size-levels . 

I also feel strongly that Small and Disadvantaged Business 
Utilization (SADBU) representatives should be part of the SDB 
set-aside process and appeal rights under DFAR 19-505 should apply 
to all SDB set-aside program contracts. SDB set-aside protests 
should be restricted to qualified SDB offerors, with penalties 
assessed for frivolous protests. 



The inclusion of some measure for a contracting officers job 
performance directly tied to satisfactory progress towards meeting 
the 5% SDB goal would encourage the maximum utilization of the 
program. 

The Interim Rule for implementation of Public Law 99-661 should also 
include the authority to award portions of contracts to SDBs . The 
authority would allow contracting officers to increase SDB 
participation and ease the burden on reaching the 5% goal for 
defense contracts . 

The Interim Rule should also include a provision for application to 
contracts let OCONUS. While some contracts fall under local treaty 
provisions requiring participation by foreign corporations, a 
significant number of contracts are let overseas for U.S. companies 
only. The inclusion of a provision requiring overseas contractors 
to honor the Public Law 99-661 would greatly increase the 
participation by minority corporations in international business and 
provide a further opportunity for defense to meet its 5% goal. 

I must reiterate that the Interim Rule for implementation of Public 
Law 99-661 is basically a fine program. However, with minor changes 
the program could increase participation, provide more opportunities 
for minority-owned corporations, and allow the Defense Department to 
realize its 5% goal. 



Sincerely, 




DEVELOPMENT & TECHNOLOGY WORLDWIDE 
1377 K Street, N.W. 
Washington, D.C. 20005 



August 3, 1987 

Mr. Charles Lloyd 
Sec, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Pentagon 

Washington, D.C, 20301-3082 
Dear Mr. Lloyd: 

As ah Executive of a Small Disadvantaged Business I am writing to 
add my support for the Interim Rule implementing Public Law 99-661. 
I, along with many others, appreciate the impact that the 8a program 
is having on minority-owned businesses enabling them acess to 
contracts that might not have been available to them through normal 
contracting procedures. Public Law 99-661 will provide additional 
opportunities to those deserving corporations; however, the Interim 
Rule implementing the law does have some major discrepancies that 
could reduce its effectiveness. 

The Interim Rule would not provide any special considerations for 
those companies already participating in and qualified under the SBA 
Section 8(a) program, thereby diluting the effectiveness of both 
programs. Contracting Officers should, as part of the Interim 
Rules, be provided decision-making criteria that would provide a 
fair distribution of contracts between those companies participating 
in the 8(a) program and those in the DOD program. 

Minority MBE 8(a) program "graduates" should be encouraged by DOD to 
participate in the DOD goals program. That could be accomplished by 
changes to the regulation to allow no portion of gross receipts or 
employment levels awarded pursuant to 8(a) to be included in 
contracts to be awarded under SDB set-aside program (See H.R.I 
1807-Sec 7), or to allow some other appropriate increase in 
size-levelp. 

I also feel strongly that Small and Disadvantaged Business 
Utilization (SADBU) representatives should be part of the SDB 
set-aside process and appeal rights under DEAR 19-505 should apply 
to all SDB set-aside program contracts. SDB set-aside protests 
should be restricted to qualified SDB offerors, with penalties 
assessed for frivolous protests. 



The inclusion of some measure for a contracting officers job 
performance directly tied to satisfactory progress towards meeting 
the 5% SDB goal would encourage the maximum utilization of the 
program. 

The Interim Rule for implementation of Public Law 99-661 should also 
include the authority to award portions of contracts to SDBs. The 
authority would allow contracting officers to increase SDB 
participation and ease the burden on reaching the 5% goal for 
defense contracts. 

The Interim Rule should also include a provision for application to 
contracts let OCONUS. While some contracts fall under local treaty 
provisions requiring participation by foreign corporations, a 
significant number of contracts are let overseas for U.S. companies 
only. The inclusion of a provision requiring overseas contractors 
to honor the Public Law 99-661 would greatly increase the 
participation by minority corporations in international business and 
provide a further opportunity for defense to meet its 5% goal. 

I must reiterate that the Interim Rule for implementation of Public 
Law 99-661 is basically a fine program. However, with minor changes 
the program could increase participation, provide more opportunities 
for minority-owned corporations, and allow the Defense Department to 
realize its 5% goal. 

Sincerely, 




Theresa Newsuan 
Execut ive Director 
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GREG WIMS AND ASSOCIATES 
530 N Street, S.W. 
Suite S909 
Washington, D.C. 20024 



August 3 , 1987 

Mr. ChaiLes Lloyd 

Sec, ODASD (P) DARS . 

c/o OASD ( P&L) (M&RS) 

Pentagon 

Washington, D.C. 20301-3082 
Dear Mr . Lloyd : 

As an owner oE a Small Disadvantaged Business I am writing to add my 
support for the Interim Rule implementing Public Law 99-661. I, 
along with many others, appreciate the impact that the 8a program is 
having on minority-owned businesses enabling them acess to contracts 
that might not have been available to them through normal 
contracting procedures. Public Law 99-661 will provide additional 
opportunities to those deserving corporations; however, the Interim 
Rule implementing the law does have some major discrepancies that 
could reduce its effectiveness. 

The Interim Rule would not provide any special considerations for 
those companies already participating in and qualified under the SBA 
Section 8(a) program, thereby diluting the effectiveness of both . 
programs. Contracting Officers should, as part of the Interim 
Rules, be provided decision-making criteria that would provide a 
fair distribution of contracts between those companies participating 
in the 8 (a) program and thosfe in the DOD program. 

Minority MBE 8(a) program "graduates'* should be encouraged by DOD to 
participate in the DOD goals program. That could be accomplistied by 
chaniges to the regulation to allow no portion of gross receipts or 
employment levels awarded pursuant to 8(a) to be included in 
contracts to be awarded under SDB set-aside program (See H.Ril 
1807-Sec 7), or to allow some other appropriate increase in 
size-levels . 

I also feel strongly that Small and Disadvantaged Business 
Utilization (SADBU) representatives should be part of the SDB 
set-aside process and appeal rights under DEAR 19-505 should apply 
to all SDB set-aside program contracts. SDB set-aside protests 
should be restricted to qualified SDB offerors, with penalties 
assessed for frivolous protests. 



The inclii.sion of some measure for a contracting officers job 
performance directly tied to satisfactory progress towards meeting 
the 5% Si)}3 goal would encourage the maximum utilization of the 
program. 

The lnt^?r im Rule for implementation of Public Law 99-661 should also 
include the authority to award portions of contracts to SDBs. The 
authority would allow contracting officers to increase SDB 
par t ic ipat: ion and ease the burden on reaching the 5% goal for 
defense? contracts. 

The IntrM.im Rule should also include a provision for application to 
contracts let OCONUS. While some contracts fall under local treaty 
provisions requiring participation by foreign corporations, a 
siynif icant number of contracts are let overseas for U.S. companies 
only. The inclusion of a provision requiring overseas contractors 
to honor Llie Public Law 99-661 would greatly increase the 
par t ic ii^a t ion by minority corporations in international business and 
provide a further opportunity for defense to meet its 5% goal. 

I must r^^iterate that the Interim Rule for implementation of Public 
Law 99-66 1 is basically a fine program. However, with minor changes 
the program could increase par ticipation, provide more opportunities 
for minor L ty-owned corporations, and allow the Defense Department to 
realize its 5% goal. 

Sincerely, 




W. Gregory Wims 
President 



